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PROFESSIONAL RESPONSIBILITY OUTLINE

· Lawyers and the Legal Profession

-See Preamble, Scope, & Terminology §§

· Defining the Practice of Law

· Rule 5.1 Responsibility of a partner or supervisory lawyer (p.86)

-“Partner” denotes a member of a partnership and a shareholder in a law firm organized as a professional corp.

-“Firm” and “Reasonable”=See terminology §

-Lawyer responsible not only for themselves, but for other lawyers in firm!

-“Supervisory lawyer?”-not defined, then look at plain meaning.



Ex.- lawyer who is primary counsel is supervisory.

(c) lawyer responsible for another lawyer’s violation if:

(1) “knowingly” ratifies

(2) fails to mitigate

· Rule 5.2 Responsibilities of a subordinate lawyer (p. 88)

-responsible even if someone else tells you to do it

(b) Exception-reasonable resolution by supervisor

· Rule 5.3 Responsibilities regarding nonlawyer assistants (p.89)

-Lawyers must take responsibility in training support staff especially about confidentiality.

· Rule 5.4 Professional Independence of a lawyer (p. 90)

· Rule 5.5 Unauthorized Practice of Law (p. 91)
A lawyer shall not:

(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or

(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law.

· Rule 5.7 Responsibilities regarding law-related services (p. 92)

(b)
The term “law related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.

** Cmt 9—financial planning, social work, etc.

· 5.7 says subject to Rules of Conduct if provide law-related services, including confidentiality.

· If don’t want to be subject to Rules then must defeat client’s reasonable expectations by telling them not legal services, but burden is on you to clarify.
***Wyo. has not adopted 5.7

· Wyo. Court Rule 11-(p. 3 Supp.)

(a) “Practice of Law” means advising others and taking action for them in matters connected with law. It includes preparation of legal instruments and acting or proceeding for another before judges, courts, tribunals, commissioners, boards, or other gov’t. agencies.

· (3) Factors:

(1) Appearing for others

(2) Advise- informed understanding of client’s legal rights

(3) Preparing legal instruments
· This is a broad def’n!

· Example: Non-lawyer advising someone on turning right on red.  Is this the practice of law?—No, but with broad def’n you could argue it was.

How do we draw a line of what is or is not the “practice of law?”

Cts. look at (3) factors in determining whether advice is “practice”

(1) Risk (of erroneous advice)

(2) Likelihood (of erroneous advice)

(3) Specific (How specific is advice)

Begin with recipient of advice and their reasonable expectations.

What is an “instrument?”

-Any kind of legal document


What is “preparation” of it?
-Are you simply filling in blanks or helping or advising how?

-If just writing down info given to you then not practice

Also look at FEES


-Cts. look at:

(1) Whether legal advice was given on how to fill out form, and

(2) FEES

Also look at CONTEXT 

· ex. Title insurance-  lawyers used to do, but today has shifted to non-lawyers.

-See also Wyo.§ 33-5-117 Unauthorized Practice (p. 1)

-See also Wyo. Rule 101 Appearances (p.2)

· Admission to Bar

· Rule 1.1- Competence
A lawyer shall provide competent representation to a client.  Competent representation requires legal knowledge, skill, thoroughness and preparation reasonably necessary for representation.

-“knowledge”: don’t need to actually know but know how to acquire knowledge

-How does a lawyer become competent? Comment says:


(1) study
(2) prepare
(3) associate

-Ways states try and get competence:

(1) geographical restrictions

(2) educational req.

(3) examination

(4) good moral character

-Wyo Stat. § 33-5-104  Application for admission to bar; generally.

-Wyo. Stat. § 33-5-105  Applications for admission to bar; qualifications of applicants.

-What is good moral character?

· Baird v Arizona (p. 5)
-refused to answer ? concerning organizations she belonged to (i.e., Communist party)

-Under Baird there are limits to what states can ask which are protected by the 1st Amend.

-However, once it crosses over to conduct then you can start asking ?’s.

· Clark v. Virginia (p. 9)
-refused to answer ?’s concerning mental illnesses

-What does client not want in a lawyer? Capacity to be dishonest/deceptive w/ respect to client.

-Does mental/emotional issues impair you to practice?

-Bottom line:  ?’s must be tied to std (competence is std.)

-Blanket ?’s that don’t tie condition w/ stds. are the problem.

· Wyo Ct. Rule 401. Character and Fitness (p.18)
-Burden on applicant to prove good moral character

(c) Factors to consider (unlawful or academic misconduct, false/misleading bar, etc.)

· Wyo. Ct. Rule 402.  Investigation of Applicants (p. 20)

(d) Factors when looking at character and fitness.

-age at time of conduct, recency, seriousness, rehabilitation, etc.

· Wyo Ct. Rule 217. Attorney’s oath (p.22)

· Rule 8.1- Bar Admissions and Disciplinary Matters (p. 109)

· shall not make false statement of fail to disclose

· obligation to correct a misunderstanding

· exception for Rule 1.6-confidentiality of client from disclosure

· Attorney Discipline
· Rule 8.4- Misconduct (p.112)

(a) misconduct to violate a rule of Prof. Conduct or assist or induce someone to.

(b) Crimes reflecting on fitness

(c) Conduct of dishonesty, fraud, deceit, misconduct

-“fraud” only one defined; § is a “catch-all”

(d) conduct that is prejudicial to administration of justice

-defined by whatever Bd. thinks.

· Rule 8.5- Disciplinary Authority; Choice of Law (p. 113)

-difficulty when lawyer admitted in two states

-However, wherever ct. sits, rules apply

-Ex.-admitted in Minn. & Wyo., and has sex with client from Wyo

-Can Minn. Bar or discipline? Argue Wyo. is principal place of practice under Rule 8.5 (b)(2)(ii)

· Rule 8.3 –Reporting Professional Misconduct (p. 110)

-must report if know another lawyer commits a violation

· Forming the Attorney Client Relationship

· When does the attorney-client relationship begin? –See Paragraph 15 of Scope (p.15)

· Togstad v. Vesley, et al., (p. 23)

-general view on when attn.-client relationship starts

-ELEMENTS:

(1) Consult a laywer;

(2) To seek legal advice;

(3) Undertake (to give legal advice) or fail to clarify (he would not);

**1st three need for attn.-client relationship

(4) Reliance
**need for malpractice




-#3 only one you as lawyer can affect



*** In Wyo under Jackson State Bank can be contractual or through actions



-What you must show for malpractice:

(1) attn-client relationship

(2) fail to act as a reasonable lawyer

(3) Causation

(4) Harm

-Why do we have malpractice law?--
COMPENSATION (to protect public)

· ABA Stds. for Imposing Lawyer Sanctions (p.327 CB)

-When trying to establish sanction look at: (def’n §)



-duty of the breach



-lawyer’s state of mind



-knowledge



-negligence



-injury (actual & potential)

· Also look at § 9.0 (p. 352) mitigating/aggravating circumstances

· § 2 Types of Sanctions

· disbar; suspend; interim suspend; reprimand; admonition; probation 

· Rule 1.4- Communication (p. 23)

(a) Reporting obligation

(1) must keep client reasonably informed

(2) Respond to reasonable requests for info.

-can delay, but not withold

-When can you withold info?-Mental evaluations, have doctor explain it.

(b) Consultative obligation

-
lawyer shall explain matter to permit client to make informed decision

· must give would-be client enough info to decide whether to hire you

-
costs/fees

· Rule 1.16- Declining or Terminating Representation (p. 55)

(a) Shall not represent or shall withdraw if:

(1) representation will violate PR rules

(2) Lawyer’s physical/mental condition impairs

(3) Lawyer is discharged

(b) May withdraw if:

(1) client persists in action which is criminal/fraudulent

(2) client using lawyer’s services to perpetuate a crime

(3) client insists upon a repugnant objective

(4) client fails substantial obligation to lawyer

(5) unreasonable financial burden on lawyer

(6) other good cause-“Catch all”

(c) When appointed by court you must continue to represent

(d) Even if withdraw must take reasonable steps to protect client

-When may a client fire a lawyer?—ANYTIME (Cmt. 4)

-Must file a motion with court to withdraw.  If court asks why and it is confidential then tell them “ Professional consideration requires termination.”

· Wyoming Court Rule 102-Appearances/Withdrawal (p. 40)

-How do you appear in a case?

(1) showing up

(2) Name on paper

(3) Written appearance

-Will ct. let you out when financial burden hasn’t been paid? Maybe, but closer to trial, then NO.

· ABA Formal Op. 90-358-Protection of info by prospective client (p.62 Supp.)

-G/R: Everyone you talk to as a prospective client is confidential

-Steps to take as lawyer:

(1) Identify conflicts first (Who they are and who else is involved?)

(2) Limit information

-If conflict, tell them, but can’t disclose why. Any conflict of lawyer in firm is also conflict with you. Take reasonable steps early on so you don’t get disqualified

· Rule 1.5-FEES (p.24)

(a) An attorney’s fees shall be reasonable.  Factors:

(1) basis for hourly fees

(3) locality

(7) longer you practice more you can charge

(b) shall communicate fee to client

-perferrably in writing and when

(c) contingent fees

-shall be in writng

(d) can’t enter arrangement for contingency for divorces/ criminal cases

(e) Limit on sharing fees between firms

(3)req’s.

· Differences in Wyoming’s Rule 1.5(e) and (f)
(e)(1) “Contribution?”-may include reputation

(e)(2) Wyo says “consent” instead of “does not object.”

(f) Wyo has provision for referral fees-CAN’T DO

· How to decline representation?—Sample letters (pp. 30-34 Supp.)

-    engagement and non-engagement letters

· send by certified mail

· Things to tell client for non-engagement

· No opinion

· Seek other advice

· Statute of Limitations- but, don’t specify

· ABA Formal Op. 93-379-Billing for Professional Fees, disbursement, and other expenses. (p. 423 CB)

-3 hypos considered

· @ courthouse on behalf of 3 clients

· traveling on behalf of 1 client and work on other client’s case

· recycling work-product and bill 2nd client for original work

-ABA says none of these practices are OK.

-Caveat: If want to engage in these practices then:

(1) Disclose

(2) Understanding/Consent(signature)

(3) Reasonable

-To get clients to agree tell them a discounted rate



-Disbursements (p.429 CB)-out of pocket $ lawyer has paid




-ok to bill if client knows about-go through 3 elements




*must pass on discounts



-In-House Services- photocopying, computer research




*agree to amt. With client



-Overhead- Rent, insurance




*high hourly rates suppose to cover this stuff

· Engagement Letter (p. 31 Supp.)

-Make sure client understands scope of representation

-Tell fees, costs, in-house services

-RETAINER

(1) Up-front: not yours until you earn it

(2) Monthly retainer so won’t take cases against them

(3) Non-refundable- gernerally held not ethical

· Rules Governing Contingent Fees-Wyoming Court Rules 1-5 (p.35-37)

-Rule 3: No contingent fees for criminal acquittal, divorce, statute.

-Rule 4: Each contingent fee agreement shall be in writing in duplicate.

-Rule 5(e): A copy of rules on contingent fees shall be furnished and explained to client

-Idea behind contingent fees is to help client who can’t pay upfront. 

-ABA Rules not meant to limit freedom of K.

· Duty of Communication and Fiduciary Duty

-Duty of Communication and Fiduciary Duty begin before attn.-client relationship begins.

-Fiduciary not defined, so look at plain meaning

-2 ways fiduciary duty applies to lawyers:

(1) financial context Rule 1.15-Safekeeping Property (p.54)

(2) global fiduciary concept-put client’s interests ahead of your own overall.

· Rule 1.15-Safekeeping Property (p.54)

(a) Hold property separate.

(b) When receiving must notify.

(c) If dispute arises, then $ kept in trust until dispute is resolved.

-When looking at Lawyer taking $:

(1) fiduciary

(2) intent

(3) harm to client

(4) factors to mitigate

· Enos v. Keating, (Wyo. 1928)-(p.38-9)

-G/R: Cleint may always fire his lawyer, but the lawyer is entitled to the reasonable 


value of his services.

· Rule 1.14-Client Under a Disability (p.52)

-Client is unable to make an informed decision. Problem is that lawyer can’t be an advisor anymore.

-Obligation of lawyer is to maintain a normal attn.-client relationship

-Need to decide if have client who can’t decide anything or just somethings.

-If it is clear that client doesn’t understand then take protective action-Guardian.
-However, don’t rely on your own sense whether client is disabled-consult doctor.

-“de facto” guardian: means you haven’t been legally declared guardian.

· ABA Formal Op. 96-404- Client Under a Disablity (p.41 Supp.)

-If have guardian declared make sure it is distinguished who is doing what at the ct. proceeding.

-Make sure your role as attn. is clarified.

-Take the least restrictive approach to client.

· Clark v. Alexander (Wyo. 1998), (p.49 Supp.)

-When you are acting as guardian you are changing roles and acting in client’s best interest.

-It may not be what client wants, but it is best thing for them.

-Confidentiality of GAL- higher obligation to disclose to ct. what you may not be able to do as an attn.

-If conflict of interest arises when GAL, then normally would have to withdraw as attn.

-GAL can act as attn. @ ct. proceedng, Wyo. cts. do not let GAL’s testify.

**Make sure GAL ct. order clarifies what you are to do.

** If acting as GAL, make sure you have malpractice insurance.

· Division of Responsibility Between Client and Lawyer

· Rule 1.2-Scope of Representation (p.19)

(a) Objectives are up to client subject to paragraphs (c), (d), (e).

-shall consult to means which should be used. (Note-says “shall” not have to)

-“consult”-see Terminology§



-client needs to know legal/non-legal consequences & how much its going to cost.



-In criminal cases, after consultation a lawyer must abide by client as to how to 

plead, testify, request jury trial, etc.

Bottom line: Client is in charge as to objectives as long as legal


         Lawyer in charge of means to be used.


-Cmt. 1- lawyer responsible for tactical decisions.


-Cmt. 4- upfront clarify what you will/won’t do.

(c)
Lawyer may limit objectives with client’s consent.

(d) Limitations as to what you can do

-cannot assist in criminal acts

-can advise to legal conseq.

(e) Explain to client what you as lawyer cannot do under ethical obligations

· Duty of Confidentiality 
-(3) concepts of principal of confidentiality

(1) ethical obligation arising under Rule 1.6

(2) Attn.-client privilege

(3) Work-product doctrine

· Rule 1.6-Confidentiality of Information (p.27)

(a)
A lawyer shall not reveal info. relating to representation.

-When does obligation (of confidentiality) begin?

-when you consider whether to establish attn.-client relationship, including 

potential clients.


-What does rule cover? Scope?



-everything except things like small talk, sex with clients


-How long does relationship last which includes confidentiality?



-FOREVER (cmt. 22)


-Waiver. Rule 1.6(a)



-Client may waive after informed consent (consultation)

(b) Exceptions. A lawyer may reveal info the lawyer “reasonably believes” necessary:

(1) to prevent client from committing criminal act

(2) to establish claim or defense on behalf of lawyer

-Prior conduct: can’t be disclosed

-Ongoing conduct: can’t help client , but can advise of limitations.

-Future conduct: can only be disclosed if falls under 1.6(b)(1), resulting in imminent death or substantial bodily harm.

**Rationale of rule: to encourage “full and frank” disclosure (cmts.2 and 4)

· Wyoming Rule of Evidence 501-Privileges (p.74 Supp.)

· Wyo. Stat. § 1-12-101- Privileged communication and acts. (p.75 Supp.)

(a) Persons who shall not testify:

(i) An attn./physician unless consent by client

*** ELEMENTS of Attn-client privilege

(1) Communication
(2) Relationship
(3) Attorney-client
-has to be info communicated between attn and client

· Hopkinson v. State (Wyo. 1983) (p.76)-killing of Evanston lawyer
-testimony of D’s former counsel with respect to matters arising after their relationship had terminated and counsel was a county prosecutor was not violative of attn-client priv.


-future conduct only, not past conduct

-Besides Hopkinson, there is also testimentary exception that when a will is challenged, the attn. can testify as to the person’s state of mind

· Waiver of Confidentiality
· ABA Form. Op. 92-368-Inadvertent Disclosure of Confidential Materials (p.413CB)

-A lawyer who receives materials that on their face appear to be subject to the attn-client privilege or otherwise confidential, under circumstances where it is clear they were not intended for the receiving lawyer, should refrain from examining the materials, noticy the sending lawyer and abide the instructions of the lawyer who sent them.

-If want to use them you must get court’s permission.

Policy: should not penalize opposing client for mistakes of his lawyer

-Whether document has lost its privilege? (p417 CB)

(1) reasonableness of precautions

(2) # of disclosures

(3) extent of disclosures (Scope)

(4) delay, measures taken to rectify

* all these relate to reasonableness of your behavior

(5) overriding interests of justice (“catch-all”)

-Note: No Wyo. opinions addressing issue, but Beaman’s op, saying there must be some kind of INTENT to waive confidentiality.

· ABA Opin. 99-413-Protecting the Confidentiality of Unencrypted Email (p.88 Supp.)

-Lawyers have a reasonable expectation of privacy in communications made by all frms of e-mail, including unencrypted e-mail sent on the internet, despite some risk of interception and disclosure.  It therefore follows that its use is consistent with the duty under Rule 1.6 to use reasonable means to maintain the confidentiality of information relating to a client’s representation.

E-mail con’t.

-What to do:



-preserve client’s reasonable expectations



-inform client of possible interception

· take precautions to protect confidentiality

· People v. Meredith (Calif. 1981) (p.96 Supp.)- Wallet case

-tells lawyer about wallet, lawyer hires investigator to find, lawyer discloses to ct.

-Attn. asserts privilege b/c telling ct. where wallet was is harmful to D.

-Ct. holds once you interfere with prosecution being able to find evidence then privilege doesn’t apply.

· Duty to Disclose Confidential Information

· Duty to warn

-Cmt. 21 of Rule 1.6

· Wyo. Stat. § 14-3-205-Child Abuse or neglect; persons required to report
- “Any person” who knows or has reasonable cause shall immediately report

· Wyo. Stat. § 14-3-209- Immunity from liability
-If in good faith, then immune from civil/criminal liability

· Wyo. Stat. § 35-20-103- Reports of abuse, neglect or exploitation of disabled adult; reports maintained in central registry.
-“Any person” who knows or has reasonable cause shall report

· includes financial exploitation

· State v. Hansen, (Wash. 1993) (p.103 Supp.)



-tells lawyer he is going to kill judge, prosecutor, lawyer



-No confidentiality problem in Wyo. under Rule 1.6 (b)(1)



-No attn-client privilege violation b/c Hopkinson



-Is there a duty under torts to disclose?



-Yes, but must have:

(1) reasonable belief of threat, and

(2) an identifiable victim(s)
-Court concludes: that attorneys, as officers of the court, have a duty to warn of true threats to harm a judge made by a client or a third party when the attorney has a reasonable belief such threats are real

· Tarasoff (talked about in Torts I)

· if it is foreseeable to lawyer then you have a duty to warn (Wyo. has adopted)

· Florida Statute Rule 4-1.6- Confidentiality of Info (p. 102 Supp.)




-Florida has made it an ethical obligation to disclose

· WORK PRODUCT DOCTRINE

· Hickman v. Taylor, (U.S. 1947) (p.107 Supp.)

-Why do we have W.P. doctrine?



To protect stuff not covered by attn-client privilege

-In Hickman, the lawyer privately interviewed survivors with an eye toward anticipated 

  litigation.

-Ct. holds mental impressions and work done by the attn. is not discoverable w/o showing of necessity or hardship or injustice.

· Federal Rule of Civ. Pro. Rule 26(b) (p. 386 CB)

(1) General Limits on Discovery


      -    must be relevant

· and not privileged

· Info. sought need not be admissible at trial if it reasonably calculated to lead to discoverable evidence

· Basically, everything is discoverable that is not privileged.

(3)
Trial Preparation; Materials

· (2) types of materials

(1) Trial prep materials in general

(2) Trial prep materials which includes the lawyers personal thoughts


-Party must show:

(1) substantial need for material

(2) undue hardship of obtaining info.


-The court shall protect against disclosure of:



-mental impressions, conclusions, opinions, and legal theories of an attorney


(4)
Experts



(A)
If expert is going to testify, you may depose

(B) Must have exceptional circumstances to depose a non-testifying witness


(5)-Claims of Privilege or Protection of Trial Prep. Materials



-Procedure:


-
must assert privilege at time request is made and do so expressly and describe what is involved to determine why privilege applies

· if don’t agree info is privileged then Motion to Compel

· Representing Entities

· Wyoming Rules of Court 101- Appearances (p.2 Supp.)

(b) Corporations and unincorporated associations (other than partnerships and individual     

         proprietorships) may appear only through an attorney licensed to practice in Wyoming.

-What is an “organization?” –It is not defined in the terminology §



-It is going to include anything that is not an individual



-Gov’t. is organization

· Rule 1.13-Organization as Client (p.48CB)

(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.



-What is a “constituent?”




-Cmt 1 (p.49) says officers, directors, employees, shareholders, etc

(b)
Whistle Blowing Obligation.

-If a lawyer “knows” person of corp. engages, intends to, or refuses to act in a matter that is a violation of a legal obligation to the organization, or a violation of law; the lawyer shall proceed as is reasonably necessary in the best interests of the corporation


-(2) req’s.

(1) has to be member of organization

(2) act related to representation




-(3) MEASURES you can take:





(1) Ask to reconsideration of the matter





(2) Advise of separate legal opinion on matter be sought for presentation 

to appropriate authority of org.





(3) Referring the matter to higher authority, including if warranted, the 





      highest authority


(c)            If , despite the lawyer’s efforts, the highest authority insists on action, or a 


                 refusal to act, that is “clearly” a violation, then the lawyer may resign.





**Assume you resign, what can you disclose?






-NOTHING unless Rule 1.6(b) applies (criminal, or for your defense)



(d)
In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when it is apparent that the organization’s interest are adverse to those of the constituents with whom the lawyer is dealing.






-this is a **DUTY**



(e)
A lawyer representing an organization may also represent any of its directors, or 




other constituents, subject to C of I in Rule 1.7.

· Wyo. Stat. § 1-12-101-Privileged communication and acts. (p.75 Supp.)

(a) The following persons shall not testify in certain respects.

(i) An attn./dr. concerning communication made to him by his client/patient 


or his advice to client/patient, unless given express consent by 


client/patient.

· UpJohn v. United States, (Sup. Ct. 1981) (p.116 Supp.)


-Issue: Who does attn-client privilege apply to?

-Financial payments to foreign gov’ts. And IRS wants transcripts of interviews with employees


-Court doesn’t like “control group test”


-Court likes “subject matter” approach, where persons with relevant info should be      


privileged regardless of position they are in.


**Note, privilege is still the organizations.


**Note also, this only applies to Federal law—Wyoming state law is not bound 



    by it.


-Who can waive attn-client privilege for corporation?—Whoever has authority on behalf of

· Meyer v. Mulligan, (Wyo. 1995) (p. 130 Supp.)


-Meyers and Johnsons hire Mulligan as lawyer to form corporation.


-Issue: Who does attn. represent?


-What do you need to do?



-Decide who wants to hire you. Can represent all parties if interests congruent.



-Advise of potential conflicts



-Advise you might want to consult another attn.



-Engagement letter to clarify representation and define scope if agree to 



represent all parties, but advise you may have to withdraw if conflict


-Bottom line—Make sure clients understand who you represent, if it will change, 


 consequences of, and that everyone understands.


-Protect expectations of client. Especially confidentiality problem between everyone.

· Rule 4.2- Communication with person represented by counsel (p.84 CB)


In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so.



-What if don’t know if other party is represented or not?—ASK!

· Strawser v. Exxon, (Wyo. 1992) (p.124 Supp.)

-P’s lawyer wants to contact current/former employees of Exxon.


-Distinguish current from former employees


-For current employees—“alter ego” test



-May contact employees except:

(1) those who may legally bind

(2) those who may be imputed

(3) those who may implement the advise of Exxon’s counsel




* If decide you want info from these kind of people then contact other attn 




   and get consent.


-For former employees:



-Can contact unless you know they’re represented. However, you still can’t talk 



 about privileged matter.


-Should you be bound by same rules concerning the gov’t. and their employees?



-You may approach:

(1) Those who can make decisions.

(2) Purpose of contact must be to change policy, not just for info/facts

(3) Don’t need consent of gov’t. attn, but must write letter to gov’t. to tell them your intentions to contact these people.

· Duty of Competence

· Rule 1.1-Competence (p.18 CB)


A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.


-This is an objective std.


-Cmt. 6- You must maintain competence through continuing study and education (CLE).

· Rule 1.3-Diligence (p.22 CB)

A lawyer shall act with reasonable diligence and promptness in representing a client.

-Cmt 1- Lawyer shall act with “zeal”

-Lawyers don’t have to do everything humanly possible, but must inform client     

 so.

-Cmt 3- When do obligations end?—At the end of a specified task/project.

-If  represent over a period of time, then people may still think of you as  there lawyer—It is up to you to clarify relationship with client in writing.

· Duty of Competence: Malpractice

· Moore v Lubnau, (Wuo. 1993) (p.134 Supp.)


-divorce proceeding where P didn’t get what she wanted—custody, equitable share of prop.


-P claims lawyer fail to:

(1) call witness—Judgement

(2) Evidenced sexual practices of husband—Judgement

(3) Impeach—Judgement

(4) Evidence real property—Objective

(5) Court order (transcript)—Objective


-What standard should we hold lawyers to?



-State-wide standard (must be reasonable lawyer in Wyoming)

-However, she fails to call expert witnesses to prove D departed from this standard.


-Do you always have to call an expert?—Not if within common experience of laypersons 


 (i.e., not showing up for trial, or Statute of Limitations)


-Bottom line:
You must prove:--Duty, Standard, Breach, and Legal Cause (that action 


 was a substantial cause in harm to P and no law otherwise.)

· Carmel v. Lummey, (N.Y. 1987)

-illustrates difference in malpractice claims between criminal and civil cases.

-G/R:
In a criminal case you must make a colorable claim of innocence to the underlying offense (even if malpractice and causation are established.)

· Duties of Loyalty: Concurrent Conflicts of Interest
· Why are we concerned about Conflicts of Interest?
(1) LOYALTY

(2) CONFIDENTIALITY

· When do conflicts arise?—Anytime a client’s expectation of loyalty or confidentiality is threatened, during or after representation.

· (3) Sources of Conflicts
(1) conflicts between clients or prospective clients

(2) 3rd party conflicts (i.e., insurance cases)

(3) Lawyer and client (i.e., business transactions)

· Rule 1.7-Conflict of Interest: General Rule (p.31 CB)
(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client will be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interest, unless:

(1) the lawyer reasonably believes the representation will not be adversely affected; and

(2) the client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

-Cmt 1—must take reasonable steps to make sure no conflict—i.e., data base.

-Cmt 3—a lawyer may not act as advocate against a person the lawyer represents in some other matter, even if wholly unrelated.

-Cmt 5—“. . .when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer involved cannot properly ask for such agreement of provide representation on the basis of the client’s consent.

-Cmt 7—The potential for C of I in representing multiple D’s in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant.



-The problem is “finger-pointing.”

-Cmt 8—However, there are circumstances in which a lawyer may act as advocate against a client. For example, government lawyers in some circumstances.

-Cmts 11-14—Other Conflict Situations (non-litigation context).



Example #1--Husband/wife want you to write will for them-What do you do?





-Determine whether there is a potential for conflicts





-The lawyer should make clear the relationship to the parties involved





-talk to prospective clients individually to see if goals are the same

-For 1st marriage couples the problem isn’t so bad, but when there are kids from previous marriages then things change.

-If conflict, can you represent either one?—go back to materially limited std. (1.7(b))

Example #2—Adult child brings in elderly parent to write will and the adult parent is explaining everything.



-Rule 1.14(a) disabled client?

Example #3—Lawyer representing corp. and also sits on the bd. of directors

-you have obligation of corp. doing well, but may not be same interest as a   

 lawyer for corp.(i.e., dumping env. waste)

**If serving on the board is part of your duties under the firm, then firm can 

be held responsible under vicarious liability.


-Cmt 15—Conflict charged by an Opposing Party

-Resolving ?’s of conflict of interest is primarily the responsibility of the lawyer undertaking the representation.

-If  lawyer doesn’t bring it up, then a court or opposing counsel may properly raise in a motion to disqualify.

-If don’t withdraw, then—violate rules, motion to disqualify, or malpractice action.

(3) Kinds of Conflicts:
(1)
Ones that cannot be waived.

(2)
Ones that can be waived (only after disclosure).

(3) Diminimous conflicts

-ones that are always present and don’t need disclosed—FEES

**Burden is always on you. Get the waiver in writing after consultation.

-What if what client did is repugnant to you?—Std. should be whether your own feelings will limit your representation of client.  If so, then don’t take the case!

· Rule 1.10-Imputed Disqualification: General Rule (p.43 CB)
(a)   While lawyers are associated in a firm, none of them shall knowingly represent a      

        client when any one of them practicing alone would be prohibited from doing so by                    

        Rules 1.7, 1.8(c), 1.9, or 2.2.

-What is a “firm?” cmt. 1 & terminology §—includes lawyers in a private firm, and lawyers in the legal department of a corporation or other organization, or in a legal services organization.




**Key is access to information.**

(c) 
A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

· Rule 1.8—Conflict of Interest: Prohibited Transactions.

(a) A lawyer shall not enter into a business transaction with a client unless:

(1) fair and reasonable to client w/ full disclosure

(2) client is given reasonable opportunity to seek outside advice (courts say attorneys have affirmative obligation to suggest)

(3) client consents in writing


(b)
A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client consents after consultation.


(e)

A lawyer shall not provide financial assistance to a client in connection with 





pending or contemplated litigation, except that:

(1)
a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2)
a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.


(f)

A lawyer shall not accept compensation for representing a client from one other 




than the client unless:

(1)
the client consents after consultation;

(2)
there is no interference with the lawyer’s independence of professional judgement or with the client-lawyer relationship; and

(3)
information relating to representation of a client is protected as required by Rule 1.6 (confidentiality of info).

(h)         A lawyer shall not make an agreement prospectively limiting lawyer’s liability for      

              malpractice.

(i)         not allowed to represent a client where opposing client has an attn. related to you

· Canon 9 (p.245 CB)—A lawyer should avoid even the appearance of Prof. impropriety

· Board of Professional Responsibility v. Williams, (Wyo. 1991) (p.141 Supp.)


-Lawyer takes loan from his 90-year old client


-Ct finds this to be a business transaction violating Rule 1.8


· Credit Union v. Cumis, (Cal. App.1994) (p.150 Supp.)
-insurance company provides attn., however as a policy holder your interests conflict with the insurance companies, therefore attn. hired by insurance company “struggles to serve 2 masters” thus creating a conflict of interest (Rule 5.4(c)—interfering with independent professional judgement)

-Court holds: Insurance company must provide insured with independent counsel

· C of I in a Criminal Context

-Const. Rt. to Counsel—6th Amendment (overrides PR rules)

· Cuyler v. Sullivan (U.S. 1980) (p.155 Supp.)

-Right to effective assistance of counsel including conflict-free representation.

**First ? to ask—Is there an objection made?
-If no objection made, then ct. doesn’t have to make inquiry and on appeal D has     

 to show actual conflict that adversely effects.

-If objection is made, then the ct. has obligation to inquire and insure no C of I.

· F.R.Cr.Pro. 44 (p. 162 Supp.)

(c)affirmative duty for the court to make inquiry even though no objection 



**Sup Ct. says one thing (Cuyler) and F.R.Cr.P. says another.

· Shongutsie v. State (Wyo. 1992) (p.163 Supp.)


-Wyo. Departs from U.S. Sup. Ct.


-Trial court now has obligation to inquire.

· Wyo. Rule 44 Crim. Pro. (p.169-170 Supp.)

· Hypothetical:  Can 2 different P.D.’s from same office rep. 2 crim. Co-D’s?


-2 views

(1) Look at Control & Access to info.

(2) Cut more slack to P.D.’s—Look at case by case

· Sex with Clients

· ABA Formal Op. 92-364—Sexual Relations with Clients (p. 405 CB)

-G/R: A sexual relationship between lawyer and client may involve unfair exploitation of the lawyer’s fiduciary position, and/or significantly impair a lawyer’s ability to represent the client competently, and therefore may violate both the Model Rules of Professional Conduct and the Model Code of Professional Responsibility.

-Lawyer’s independent professional judgment will be impaired if having sex with a client.

-If info is given in the course of a sexual relationship with client then no attn-client privilege.

· Courtney v. Pretty (Wyo-case settled) (p.172 Supp.)

-Breach of fiduciary duty and emotional distress issues survived

-Ins. Company will not represent you b/c sex w/ client is not malpractice.

-“Bootstrap” Fiduciary duty so can get at deeper pocket of ins. comp. through malpractice.

· Minn. Rule 1.8. Conflict of Interest: Prohibited Transaction (p.171 Supp.)

(k) A lawyer shall not have sexual relations with a current client unless a consensual sexual    relationship existed between them when the lawyer-client relationship commenced.

· Burman’s Rule “Be a lawyer or a lover, not both unless with spouse.”

· Duty of Loyalty and Confidentiality:  Successive Conflicts of Interest

-When does a client become a former client?—Lawyer must defeat client’s expectation (w/letter)


-Burden is on attn. to clarify that you are not there lawyer anymore

· Rule 1.9—Conflict of Interest:  Former Client (p.39 CB)

(a) A lawyer who has formerly represented  a client (includes prospective clients) in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation.

-If  matter and is subst. related, then ask whether materially adverse? (if so then  

 motion to disqualify)

Cmt 2—Threshold  ?= whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.   --Also look at whether there is an overlap of factual issues

-Example (Cmt 1)—A lawyer could not properly seek to rescind on behalf of a new client a  contract drafted on behalf of the former client.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client.

(1) materially adverse

(2) acquired info


*Note: (b) is looser std. to allow lawyers to move around firms.

Cmt 8- Paragraph (b) operates to disqualify a lawyer only when the lawyer involved has actual knowledge.

Cmt 7-Burden is on firm whose disqualification is sought. (Cts. use clear & convincing)

· Access to info is the key ?—clear and convincing std. to prove.
· ?’s to ask: (1) knowingly?

(2) former firm?


(3) Subst. Related matter?


(4) Are positions of new firm materially adverse?



(5) Did former attn acquire info which is material?
· (2) presumptions for a lawyer who switches firms:

(1) Lawyer who switches firms, there is a presumption that he knows info from clients from prior firm—However, it is rebuttable.


(2) If lawyer does know info there is an irrebuttable presumption he will reveal.


(c)
A lawyer/firm who formerly represented client or has gained significant info from   prospective client they shall not thereafter:




(1) use info (unless generally known); or




(2) reveal info

· Wyo. Rule 1.9. Conflict of Interest: former client. (p. 180 Supp.)


-Difference in Rule: (a) . . . “except that when the former client is a gov’t. entity, consent 


  is not permitted.”

· Carlson v. Langdon (Wyo. 1988) (p.181 Supp.)


-Carl and Mom have attn. A.B. draft agreement (already a potential conflict)


-Carl brings action against Mom and Bank with 2nd attn. about agreement


-attn. A.B. appears on behalf of bank (argues Mom paid so Carl never client)

-Wyo. Sup.Ct. hold that Carl could have “reasonably believed” A.B. was his attn.   (reasonably believes can be implicated by attn. conduct also); Burden is on attn. to clarify relationship.

· Rule 1.11—Successive Gov’t. and Private Employment (p. 45 CB)

(a) . . . [A] lawyer shall not represent a private client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency consents after consultation.  No lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:



(1) screened; and 




(2) written notice

-When switch firms what should you do?—Write letter to clients personally involved with lawyer and give them choices:

(1) Lawyer and new firm represent you

(2) Prior firm represents you

(3) Get new counsel


-Must clarify who is still in case when switching firms—With client, then with court.

-Where do files go when an attn. switches, moves around?—With client, but make copy and get receipt signed by client.

· Blumhagen v. State (Wyo. 2000) (Supp. p.187)


-During pending case the criminal D’s P.D. leaves and starts working for D.A.’s office.


-D moves to disqualify D.A.’s office


-Ct. holds D.A.’s office took proper steps under 2 req. of Rule 1.11—Screen and notice.

· Duty as Counselor

· Rule 2.1—Advisor  (p.63 Supp.)
In representing a client, a lawyer shall exercise independent professional judgement and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.

-Cmt 4—Where consultation with a professional in another field is itself something a competent  


     lawyer would recommend, the lawyer should make such a recommendation.

-Maybe malpractice if don’t advise of non-legal consequences b/c not acting as competent attn.

-Most clients expect non-legal advice.

· Friedman v. Commissioner of Public Safety (Minn. 1991) (p. 189 Supp.)


-Right to counsel B4 submitting to chemical test for DWI violation

-Must advise client of both non-legal and legal consequences if he is driving around drunk; If he says stop preaching, then need to advise this is the legal consequences if you continue to drive drunk (i.e., vehicular homicide)

-Judge wants to know you are already enrolled in rehab. before walk into ct.

· Duty as Evaluator

· Rule 2.3—Evaluation for Use by Third Parties (p. 66 Supp.)

(a) A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the client if:

(1) the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client; and

(2) the client consents after consultation.

(b) Except as disclosure is required in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.

-Example: status of a client’s affairs to a lender.

-If client doesn’t want something disclosed then can’t be evaluator, and you as lawyer must decline evaluation b/c not compatible.

-Don’t misrep. facts in an evaluation b/c can violate Rule 4.1—Truthfulness in Statements.

· Duty as Negotiator 

· Rule 4.1—Truthfulness in Statements to Others (p. 83 CB)


In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of  material fact or law to a 3rd person; or

(b) fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Cmt 2—Prices not included (i.e., negotiating a price for a house)

-(a) is an active req.

-(b) is a passive req.

· Rule 4.2—Communication with person represented by counsel. (p. 84 CB)


In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.

-Rule doesn’t apply to clients.

-If other lawyer’s client calls you up—tell them you can’t talk, then call other lawyer to let know

· Rule 4.3—Dealing with unrepresented person (p. 85 CB)


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.

-Should not give advise to 3rd party except to obtain counsel.

-If someone contacts you, you need to ask:

(1) Do you have a lawyer?

(2) If no, then recommend counsel.

(3) Tell them you represent so and so.

· Rule 4.4—Respect for Rights of 3rd persons (p. 86 CB)


In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person.

-What about threatening to bring criminal prosecution?
· Wyo. Rule 4.4—Respect for Rights of Third Persons (p.191 Supp.)


(b)
A lawyer shall not present, participate in presenting, or threaten to present criminal charges solely to obtain an advantage in a civil matter.



-“solely” presents loophole

· ABA Form. Op. 92-363 (p. 192 Supp.)


-The model rules do not prohibit a lawyer from using the possibility of presenting criminal charges against the opposing party in a private civil matter to gain relief for a client, provided that the criminal matter is related to the client’s civil claim, the lawyer has a well-founded belief that both the civil claim and the criminal charges are warranted by the law and the facts, and the lawyer does not attempt to exert or suggest improper influence over the criminal process.

Duty as Mediator

· Rule 2.2—Intermediary (p.63)

(a) A lawyer may act as intermediary between clients if:

(1) the lawyer consults with each client . . . and obtains each client’s consent to the common representation.

(2) the lawyer reasonably believes . . . little risk of material prejudice

(3) the lawyer reasonably believes that the common representation can be undertaken impartially. . . 

(b) . . . the lawyer shall consult with each client. . . so that each client can make adequately informed decisions.

(c)A lawyer shall withdraw as intermediary if any of the clients so requests, . . .

· Duty as Advocate—Ethics in Advocacy

· Rule 3.3—Candor Toward the Tribunal (p.69 CB)

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law
(2) fail to disclose a material fact

(3) fail to disclose legal authority

(4) offer evidence that the lawyer “knows” to be false
-For #3- find law, distinguish it, then tell court.

-For #4- Do you have to investigate to determine if client is lying?—do reasonable investigation.  If you have more than a reasonable belief that evidence is false then go to (c) and refuse to offer.

-See also Cmts. 6 & 11.

· Hierarchy of Obligations

Tribunal  (  Client (  3rd party
· Rule 3.4—Fairness to Opposing Party and Counsel (p.73 CB)

A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, … A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence . . .

(c) knowingly disobey . . .

(d) in pretrial . . .

(e) in trial. . . assert personal knowledge

(f) witness

-Need to have a document destroying schedule.

-Need to decide:

(1) What kind of documents?

(2) What stage of process are you at?


-If lawsuit, then destroying doc’s. will be speculated to at trial.





-If no lawsuit, develop doc. Destroying schedule

-For (e)—Your honor, lawyer is trying to testify, if he wants to I’ll be more than happy to put him on the stand!

· Rule 3.5—Impartiality and Decorum of the Tribunal (p. 75 CB)


A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

(b) communicate ex parte with such a person except as permitted by law; or

(c) engage in conduct intended to disrupt a tribunal.

· Rule 3.7—Lawyer as a witness (p.79 CB)

· ABA Guidelines for Litigation (p. 376 CB)


-Non-binding


-Twin goals of civility and professionalism.

· Wyo. 6-5-305—Influencing, intimidating or impeding jurors, witness and officers; obstructing or impeding justice; penalties (p. 198 Supp.)

(a) felony

(b) misdemeanor

· Local Rules of the United States District Court for the District of Wyoming 83.12.1 (p.199 Supp.)

· Ethics in Advocy (p.202 Supp.)

· Special Duties as Criminal Defense Lawyer or Prosecutor

· Rule 3.1—Meritorious Claims and Contentions (p.68 CB)


A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a good faith argument . . .

A lawyer for the defendant in a criminal proceeding, . . . may nevertheless so defend . . . as to require that every element of the case be established.
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