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Fundamental departure from Art I, II, III of the Constitution.


                            Legislative

Vests legislative power in Congress:  laws have the following characteristics:

1. Apply to everyone
2. Generally apply prospectively
3. Process is open
· When an agency acts in a legislative capacity, make sure these three things happen

     

Executive
1. President enforces the law

2. Appoints

a. Principal officers - with advice and consent of Senate

b. Inferior officers - Congress may create these by law, and they may be appointed by (not by Congress):

i. President alone

ii. Department head

iii. Court

c. S. Ct criteria for inferior officers:

i. Subject to removal by Executive

ii. Limited duties - only those assigned

iii. Limited jurisdiction 

iv. Limited tenure

Delegation of the power (legislative authority) to someone else, not in the legislative, but rather the executive branch.




    Judicial

Courts decide:

1. Whether laws are constitutional

2. Things that have already happened

3. No theoretical opinions - must be a dispute

4. Constitution does not appear to give power of resolution of disputes to other branches.

5. But---Article II has been interpreted to give some Article I and Article III power.

The challenge for the legal system:

· How to preserve democracy 

· Do not have the attributes of Art. III judiciary, so how can we have the benefits?

· Review


- These values, inherent in the legislative process, must be maintained in the administrative process. 

1.  Fairness


a.  Procedural fairness


b.  Substantive fairness

2.  Accuracy -Will allow for correction of any incorrect information (through review)

3.  Consistency

4.  Acceptability

· Is the process acceptable to those who are governed?

· Public procedure is generally considered to be more acceptable.


Balance of power is replacing separation of powers

· There is no constitutional basis of agencies, so must look at current reality

· Look at the statutory scheme

· Does the scheme impede on functions of another branch?

· If it does, does it impede on the core functions?

· Then, someone must balance it

How did this come about?

· Courts have emphasized practicality - need a system for making laws other than Congress.

1. Expertise

2. Continuity (not subj to political process)

3. Time and resources

4. Capacity to do the work

· Did not accept delegation without limits.

· Substantive limits

· Not blanket delegations

· Must be standards by which to evaluate delegation of authority

· Procedural limits/safeguards

· Public involvement in rulemaking

· APA - default limits

Example:  delegation v. transfer of power
· Delegation - give dog away, but keep on leash

· Transfer - give dog away, complete with leash


1. Enabling Act  - the agency will have only the authority given to it by Congress.

2. Sunset legislation - agency expires by legislation

3. Committee oversight - hearing to defend itself

4. Appropriations - typically include hearings to justify appropriations

5. Confirmation - Senate advice and consent, e.g.

6. Constituent input

7. APA says certain things must be done in a certain way.  Involves public, subject to review.

8. Legislative veto

Do these controls impermissibly impede on the core functions of another branch?  If so, the balance of power is upset, and the controls are not allowed.


For analysis of adjudicatory authority and procedure

1. Can Congress send to a non-Article III forum?

2. If yes, there is no right to a jury trial

Functionalistic approach
A. No right to jury trial in front of Agency; the kind of rights exercised have been delegated by Congress - therefore they are public rights.  If the rights have been delegated by Congress through the enabling act, Congress can limit them - e.g. through no right to a jury trial.

B. Preserve some similarity to Article III - judicial review exists to balance functionalistic concern.

C. Court will allow reality to work - apply functional analysis to say agencies have the right to hear some things.


Private rights - claim against person - common law ; right to jury trial

Public rights - rights asserted against the government.


Private rights become public if Congress passes a law that affects private rights.


1. Executive Agencies - members of Cabinet

2. Independent - FTC, FCC; typically a board, independent from the President. 



· Londoner v. Denver 

· NLRB v. Bell
- A small number of persons were affected, in each case upon individual grounds - adjudication was OK to establish binding norm.

· Bi-Metallic v. State Bd. Of Equalization
· Morton v. Ruiz
· Not dependent on individualized facts (must look at both substance and effect to determine whether the proposed action is, in fact, individualized) - Rulemaking was necessary

· Agency usually has the discretion to decide whether a rule made through former adjudication can be applied, or whether the rule must be promulgated through rulemaking, although rulemaking is greatly favored (there are two lines of cases)

· Be sure to go to the enabling statute to see if one is required

· Quality of statutes and performance of regulatory agencies is a matter of great public concern.

· Adjudication is costly

· May not apply adjudicatory rule retroactively

· 9th Circuit - abuse of discretion per se to make rule through adjudication

· Wyoming - only through rulemaking


· During rulemaking - OK (must be on the record)

· During adjudication - not OK

· What kind of process is going on (nature of rulemaking; affect general public, e.g.)

· If rulemaking affects the right to some privilege.

· If affect just a few people, ex parte contacts are frowned on.  Looks like adjudication-ex parte contacts not acceptable

· If rulemaking affects the general public, ex parte usually OK.

· Second factor to look at - who is making the contact

· Courts cannot review appropriateness of ex parte contacts until there is a record.  During rulemaking, ex parte contacts should be recorded.  This helps court decide.

· Acceptable for members of Congress to be involved in rulemaking, with following limits:

· Improper motive (attempt to have rule without a record)

· Improper effect - must have record to assess.

· President

· Executive Agency - permissible for President and staff to have ex parte comments.  Courts will just look for rational basis; rule itself must still pass the arbitrary and capricious test

· Independent agency - if President tries to influence, courts will want to know nature of contact.

· No record necessary


· When should the head of the agency not be involved in rulemaking.

· Expect people in elected positions to have opinions

· Must be clear and convincing showing that the person's mind is unalterably closed.

· Just because opinions have been expressed, does not mean unalterably closed.  


Definition of rule

· General or particular applicability and future effect.

· Implement or making binding norms for the future

· Have force and effect of law, so agencies must follow their own rules

Two sources of requirements for rulemaking:

1. Enabling act - has authority  to make rules

2. Promulgated properly - APA procedure
Exempt from Rulemaking (per APA) (exceptions are not favored):

1. Internal agency procedure
2. General statements of policy - not binding norms; because not binding, no concern about whether the process is public

· These describe what the agency will achieve rather than how it will be achieved

3. Interpretive rules - try to say what an existing norm means.  No attempt to establish or implement new norms.  

· Does not affect personal rights

· Does not add an obligation - merely advises the public about an existing obligation

4. Good cause - impracticable (short time limit, e.g.)

· To the extent the rules bind people, affected people should be involved in the process.

· Right to petition to have a rule made (APA §553(e))

Categories of Rules
1. Procedural  - requirements are different than from substantive rules;  these rules say how an agency will do things

2. Substantive - what the agency will do


APA established informal rulemaking procedures. 

· Unless otherwise specified, APA controls.

· Statute may say have to do more (hybrid rulemaking)

·  This is the typical rulemaking.

· Hearing is people showing up to give ideas

· Hearing is informational

· Formal rulemaking is the exception.

· Hearing includes right to examine, cross-examine rulemakers; this is more like adjudication

Notice
· For rules - notice to everyone

· Constructive notice - Federal Register

· Time, place, nature of rulemaking

· Legal authority for proposed rule

· The proposed rule or a description of it.

Public Comments
· Writing, or

· Orally

Hearing

· Know the context of "hearing."

· Very different from other types of hearing - must specify what type of hearing - rulemaking, adjudicatory, hybrid

· APA does not require hearing - does require that written comments be considered

· Often the statute requires hearing

Consider the comments
· Not necessarily accept - consider then decide

· Agency must ensure (comments help this)

· Accurate information

· Fairness of process and result

· Consistency of process

Final Rulemaking
· APA is minimum standard

· Subject to other statutes - APA is applied

· Therefore, know what the enabling act says.  The enabling act takes priority - if it says what to do, do that.  

· Does it give the agency the direction on how to make rules - if so, in what areas?

· If not, go to the APA


Keep in mind where, in the process, a question is asked

· Before notice is given - agency can do pretty much anything

· Investigative

· Activities here are beyond judicial review

· After notice - some restrictions - like against ex parte comments

· Activities here may be reviewed

· Comment 

· Public

· What is said here becomes part of the record

· Although comments do not have to be adopted, court will look at what prompted changes from the proposed rule

· Reviewable 

· After comment - pre-adoption
· May not be public

· Very controversial

· Contact with Congress, President - should these be on the record?

· Want enough information on the record to know why the agency took the action it did

· Final rule is in effect



· Saves the system - courts have great faith in their ability to fix what doesn't work.

· Statute is most important thing to keep in mind

· Chapter 7 of APA describes (may be changed in any respect by enabling act)

· Who can sue, when, about what, what can the court do?


Since rulemaking applies to everyone, many people are affected in some way - how to decide who to let in?

· Waiver of sovereign immunity in Chapter 7.

Helps define who may sue

1.  Constitutional standards

· Must be case or controversy
· Injury in fact

· Economic injury

· Aesthetic injury

· Stigmatization

· Prospective injury - OK

· Causal requirement - injury sustained is fairly traceable to action complained about

2. Prudential standards - from the courts

· Zone of interest test - if plaintiff injuries are the rights the statute was designed to protect.

· Tools of construction - 

· Plain language of statute is controlling

· Legislative history

· Interpretation by the agency

· Legislative scheme - mischief trying to eliminate

· Cannot assert the rights of someone else

· Political questions - matters that should go to Congress

Associational standing

1. Individual members of the association must have standing (injury in fact, causal link, within zone of interest

2. Must be association that has, as its purpose, to protect the type of interest that is being challenged

3. Just because have standing does not mean will win - just get to play


· Presumption of reviewability - must be clear and convincing to remove from judicial review (overcome presumption of reviewability)

· Final agency action

· What cannot be reviewed?

· Where statutes preclude reviewability (enabling act); requires statutory interpretation - use tools above

· Action the agency took is committed to the discretion of the agency (different from review for abuse of discretion)

· Abuse of discretion review applies when there is a standard
· If there are no standards in the enabling act - there is nothing to review; this is committed to the discretion of the agency


Allocation of power between agency and courts
1. Ripeness - only review questions which are ripe

a. What is the nature of the action involved?  (Abbott [ripe] and Toilet Goods [not ripe] cases) Is there anything left for the agency to do?

b. We have this doctrine to protect the courts (no advisory opinions, only cases and controversies) and protect the agencies (preserve agency's power by giving it a chance to solve the problem).

c. Probably applies if the action is pre-enforcement
d. When is the doctrine applied?

i. Fit for review

a. Legal claim rather than factual

b. Final agency action

c. No further action on agency's part

ii. Undue hardship to the litigant if review is denied (note:  merely legal fees are not an undue hardship

e. If only issues of law, a record may not be necessary.

f. E.g. Abbott Labs - ripe, because rule says have to re-label or face fine; need to decide whether the rule will be allowed before start all that work and expense.  Applied to all parties right away

g. E.g. Toilet goods - not ripe, because nothing will really happen under the rule until agency (at its discretion) conducts the inspection and the rule is used.  Has not been applied to everyone yet - may never be.

h. Ripeness is usually applied by necessity rather than by choice over another doctrine

2. Exhaustion of administrative remedies - don't come to court until gone through all administrative procedures. - usually in enforcement action

a. To preserve integrity of agency and court - protect both

b. Exceptions

i. Prejudice if go through the process

ii. Process cannot give the remedy sought

iii. Futility - undue prejudice to subsequent assertion of court action

c. Congressional intent

· If Congress has established a scheme - must use that first.

· May make clear their intent that individual go first to agency.

· Congress may delegate authority to decide these cases to the agency.

d. If the intent of the enabling act is that the agency have exclusive jurisdiction exhaustion applies; 

e. If the intent of the enabling act is that the agency have primary jurisdiction  then apply primary jurisdiction:

1. If the issue is factual: expertise of agency

2. If the issue is legal: expertise of the court

f. Must apply the tools of statutory construction to determine the intent of the enabling act.

g. If the issue is a mixed question of law and fact, and the agency has applied the law this way before - defer

3.  Primary jurisdiction between agency and court - who should have?

a. Does the enabling act give exclusive jurisdiction to the agency?

b. Who has the expertise  - nature of the issue

i.  
Fact or policy - agency

iii. Law - court

c. Is there a need for a record?  If question of law, no record needed

4.  Finality

a. From Congress - "Courts may review final actions"

b. Therefore, this is the threshold issue

c. Final action is not always final (Toilet Goods - rule was final but the agency had yet to enforce it, so not final for purposes of review)

d. A final action:

1. Imposes an obligation

2. Denies a right, or

3. Fixes some legal relationship

e. Is there anything left for the agency to do?

Be able to say:

1. Why we have the doctrines.

2. Articulate that ripeness will apply in different situations than the others

3. Finality comes from Congress - the others come from the courts


Application of judicial review

1. Tells what should do if have the right plaintiff and the right claim

2. Depends on nature of issue involved

3. The standards are in § 706(2).  Which standard to apply?

4. § 706(2)

Substantive

(A) Set aside actions, findings, conclusions found to be arbitrary and capricious (not applied evenhandedly)

· This is typically where rules are reviewed

· Look at enabling act-look at action; Is there some rational basis for the action?

· May be applied to any agency action

Procedural
(B) Contrary to constitutional right - courts try to deal with this last

· May be applied to any agency action

(C) Excess of statutory authority or limitations

· Question of law - before can decide if arbitrary and capricious, must know what the authority is

(D) Without observance of APA or other requirements- court cannot require more than the APA unless it is specified in the enabling act 

· Applies to any agency action

(E) Substantial evidence - applies to questions of fact.

· Applies only to adjudication (or formal rulemaking)

· Where there is a hearing on the record
· Is there enough for a reasonable person to accept as enough to support what the agency did?

· The whole record must be reviewed.

· Note:  The ALJ's findings become part of the record

(F) De novo - This can occur when the statute says it can occur.  Questions of law.
5. If does not really fit into one of the categories - default to arbitrary and capricious

Questions of law and fact
e.g. worker's comp - jump in river - drown - work picnic

Fact - where was the river; was he supposed to be in the river?  Court defers; 

Law - if at work, should collect benefits; Court does not defer.

Mixed - was he at work?  Was is within the scope of his job?  Defer?

Was agency applying a well-established rule?

Yes - defer

No - do not defer

e.g. Buy property


How much did they pay?  Fact


Were they authorized?  Law


Was the price reasonable?  Mixed

· Note:  How the agency defines its findings of fact and conclusions of law, does not bind the court

Reasoned decisionmaking

· If depart from policy or ignore precedent, cannot do it silently.

· Getting close to rulemaking, because have general standard that has future effect.

Change of policy standard of review

· Like rulemaking; if change the way they do something or the way the rules apply - moved into rulemaking

· Arbitrary and capricious


When is there a right to adjudication?

1. When the statute requires it (Fed. Says law)

· The APA never requires it.  

· Default to APA unless statute says how to do it.

2. When the Constitution says entitled to due process

3. Agency rules require it.

4. What procedure applies?

a.  Rulemaking 

1. If nothing said, § 553 (informal procedure) applies.

2. If formal rulemaking, use § 553(c)

b. Adjudication - required for final action, other than rule

1. If the adjudication is required by statute (i.e. the enabling act required a "hearing on the record," "hearing," "public hearing"), follow §§ 554, 556, 557

2. That means a formal adjudicatory (trial-type) hearing

3. If the statute is not clear about what is required, do statutory interpretation, or (majority view), do functional analysis (what is the nature off the matter at issue?)


People entitled to notice shall get it.

1. People directly affected

2. Go to enabling act         those not directly affected, but who have certain rights

3. Receive notice of:

a. Time

b. Place

c. Matters in dispute

d. Fact and law asserted

4. If notice is defective - may be due process violation

5. Legal authority for the action

a. Constitution

b. Statute

c. Rule


1. § 556 -Presiding officer - typically ALJ (not Art. III; civil servant (OPM))

2. ALJ is independent of agency

a. "Subject to" the rules of the agency

b. ALJ must apply the law, including the rules of the agency (if agency is losing, can change the rules).

3. ALJ handles all procedural and evidentiary issues

4. ALJ presides over hearing. 

5. § 556(d) - Burden of proof

a. On proponent of the action

b. Standard - preponderance of the evidence

1. Unless an important or property right is impinged (like losing license)

2. Then-clear and convicing

6. Evidence rules do not apply

7. End of hearing

a. ALJ makes recommendation to agency

b. Agency makes final decision:

i.  Make rules

ii. Enforce rule

iii. Make decision

c. Final agency action - Can be appealed to court

1. Every order must have findings of fact and conclusions of law

2. How the agency defines its findings of fact and conclusions of law does not bind the court

Bias

· As get closer to adjudication, allow less and less bias

· E.g. Cinderella
· After hearing examiner decision and before final decision

· Connection between the public utterance and the matter before him?

· If happened before or after, not as bad; in this case it was during the pendancy

· Test for how pointed the public statement must be.

· Disinterested observed would conclude the agency had prejudged the facts or the law.

· To what level should the prohibition extent?

· Higher level clear; to some extent, no one should talk about it.

Standard of proof
· Preponderance of the evidence (why so low?)

· "Beyond reasonable doubt" only criminal

· "Clear and convincing" only for very important matters and constitutional rights (license revocation hearing often clear and convincing)

· Other matters  - preponderance

Burden of proof
· Proponent of rule or order has burden of proof (in adjudication, usually the agency); who made the decision and who is trying to enforce it

Burden of production
· Whichever party must make a prima facie case

· Who runs the risk of summary judgment?

Burden of persuasion
· Once the evidence is in, who must persuade?

· Usually, the party seeking the order
Ex parte contacts

· Cannot have discussions ex parte on the merits

· May have ex parte contacts about some procedural matters - but not lunch, which has improper appearance
Procedures
· § 557 (c) Parties may submit proposed findings of fact and conclusions of law.

· Final order/opinion must include these

Who gets to be in the action?
· Aggrieved parties

· Other parties (intervention)

· Who have substantial interest


· Nature of their issue - is it substantial?

· If representing the public's interest, is this person a good representative of the public?

· Associations

· Individuals would have standing on their own

· Assn. must have an interest

· Participation is not burdensome on other parties and on the process.

· Participation is not prejudicial to other parties

Presiding (§ 556)

· Agency itself can preside

· ALJ is typical

· (c) lays out powers;

· "subject to" published rules of agency - gives great control over the process to the agency, which may change or limit the power of the ALJ

· Although agency cannot intervene in actual case, it has great control at front end.

§ 556
(b) Must be impartial - may request removal for bias.

(e) Official notice

· A fact is not brought before the hearing by on of the parties, but the hearing officer accepts it as reasonably ascertainable - not debatable.

· Tends to be more important than judicial notice - may take official notice of the court's records


Catch-all category - Not rulemaking and not adjudication

· Not a resolution of a dispute between two parties

· Remember 2 meanings of "informal"

· What do the courts need to review these action?

· Look to Chapter 7 to determine whether it is reviewable

· § 702 brings a huge amount of agency action within Chapter 7.

· Has the informal action been removed from review by:

· Statutory preclusion (§ 701(a)(1))

· Committed to agency's discreation (no standards) §701(a)(2); Note; if there are standards, can be reviewed for abuse of discretion under § 706(2)(A);

· Scope of review

· All the 706 scope of review standards apply to informal action except (E)

· Note:  If there is a procedural problem, must look at the enabling act, because the APA does not apply.

· This really leaves us with arbitrary and capricious

· Courts have said must have a record to review

· Formal findings are not required

· Seeking to establish a rational connection - did the decision-maker consider the proper factors under the statute?

Always look first to enabling acts
Overton Park
· Administrative action here:

· Secretary approved expenditure of funds

· Not rulemaking (gen. Appl; future effect)

· Not adjudication (resolution of dispute)

· Question:

· Under what conditions can the Sectretary release funds?

· By elimination, this is an informal action

· Enabling statute says can release funds:

· No feasible alternate route

· Minimize impact of road

· APA does not require formal findings for this action, but court said difficult to review without formal findings.

Is the action reviewable?

· § 701

· Statutory preclusion of review?  Statute silent

· Committed to agency discretion?

· This is very narrow;  only when there is no standard will it be construed as committed to agency discretion

· This statute had standards (not feasible to build elsewhere)

Scope of Review
· Excess of authority - enabling act; no

· Substantial evidece (what the Overton Park people wanted); only when "hearing on the record" - no, as this hearing was just informational

· Arbitrary and capricious is the only standard left

· What will the court look at?

· Formal findings?  Not in APA

· Deposition of Secretary?  No mental processes

· Want to look at what the Secretary had before him when he made the decision

· The court here imposed a requirement that there be some sort of record 

· Remanded to create record

Robertson v. Seattle Audubon Society
· In response to litigation, Congress enacted § 318; 

· Question:  Can Congress do that?

· Yes; Congress can change the law

· It cannot direct the outcome of a particular case

How to challenge rulemaking
1. Appeal to adjudicatory hearing and say rulemaking was improper

a. Standard of review - arbitrary and capricious

2. or I can either comply at great expense or not comply at my peril

a. Ripeness

b. Finality, etc.

Estoppel
· The government gives much advice

· When a citizen relies on the advice, and it was wrong, can the government be estopped from taking action against the citizen?

· Rule:  In government cases, if the law needs to be changed, must do it through Congress or rulemaking;  cannot decide on equitable grounds, because that would allow change in the law without proper procedures.  Estoppel is an equitable remedy, so it is not allowed.

· § 554(e) agnecies can issue administrative declaratory judgment (formal advisory opinion), but hardly ever does so.

· Instead many informal actions.

Proprietary activities
· Activities in which other parties engage (e.g. U.S.P.S.)

· Burden on claimant to prove

· Estoppel - yes

· Other activities - no estoppel


Objectives in information policies:

1. Government wants information and has a need

2. Make sure the government gets accurate information

3. Disclosing information

4. Protecting information (privacy)


Gave the public the right to get information from the government

§ 552(a)
(a) Certain types of information should be disclosed

· Final opinions must be made available

· Staff manuals must be made available

(b) Exceptions

(c) If you can identify the information, you can get it.

(b) Exceptions - especially 4, 5, 7

4.  Trade secrets and commercial and financial information (information filed with patents, e.g.)

5.  Intra and inter-agency memos.  If the information is not discoverable then it need not be disclosed (privileged)

7.  Law enforcement information

Exception 5 - intra and interagency memos
A. If the information is not discoverable, it need not be disclosed.

B.  Not discoverable if privileged.

C. Three types of privilege

a.  Executive privilege; applies to 

1. Employee at policy making level

2. Deliberation about policies

b.  Attorney-client privilege; must have

1. Attorney and Client

2. Communication - may be written, oral, representational

3. About the subject of the representation

c. Work product - prepared in anticipation of litigation

D. When the communication occurred is very important.

E. Final decisions contained in the memo must be disclosed (Sears memo was decision not to litigate - therefore not final)  Look at whether there are any steps left for the agency to take.

Note:  In government context, "advice memo" is, in fact, the final decision on whether to appeal.

Exception 7 - law enforcement records-could reasonably be expected to constitute an invasion of privacy
· Exception 552(b)(7) generally applies to records related to law enforcement if the records could reasonably be expected to invade privacy.

· Must decide whether this is the type of document that will lead to one of 6 issues:

1. Cannot turn on the purpose for which the request was made

2. Public interest - not an interest in gossip; watchdog interest

3. Releasing a compliation of information is not required; requestor is required to go to the source and make own compilation

4. Balance interest of public against privacy interest of individual - this interest is in what the government is doing so citizens can be watchdogs

5. Does not matter what the information is, or if it is irrelevant

6. Does not matter why you want it

Exception 4:  Commercial information/trade secrets
Must prove:

1. Commercial (includes trade secrets)

2. Obtained from a person

3. Confidential or privileged

· "Person" defined in § 551; if a term is not defined, statutory interpretation
· "Privileged" - generally refers to evidentiary privileges

· Confidential - by virtue of some relationship; broader that privileged.

· In this case, confidential is defined as:

· Impairs government's ability to get information in the future (voluntary or required)

· Substantial competitive harm to person providing

Protecting Against Disclosure
Chrysler v. Brown
· Chrysler provided information for afirmative action program; DOL wanted it to disclose the information 

1. Chrysler said it was trade secret information under FOIA, and should be entitled to benefit from that exception.

Court says:  If required information falls under an exception, do not UhaveU to disclose it, but not intended to be a prohibition on disclosure.

2. § 1905 trade secrets act

· Discusses effect of rulemaking - properly promulgated rule supercedes state law under Supremacy clause.  Said this rule was not properly promugated.


· Who does the act apply to?

· Executive agency - cannot "meet" in private

· Collegial agency - more than one head

· Non-executive agencies are not under the control of the President, so open meetings is a way to get control

· Notice

· Federal Register

· Agenda

Federal sanctions
· Sue and ask for equitable relief - hard to work out

Wyoming sanctions
· Any action taken at the meeting is null and void


· Provides bar to giving out information

· The act that makes government take certain steps to protect individual privacy

§ 552a
· Records maintained on individuals
· "Person´would include much more - limitation in the rule is to individuals

· Question:  Who can have the information?

· When information is given:

· Must keep record sof who it is given to

· May request information about self

· Disclosure must be authorized by the individual


· At state level, administrative law is primarily statutory

· Fed - final say is Agency

· State - final say - governor must approve all rules (legislature not in session most of the time - governor approval is control)

· Public Notice

· Everyone who requests notice (get on mailing lists of agencies that affect my practice

· Some state officials (AG, Sec State, LSO)

· Comment

· Hearing if substantive rule and >25 people ask for one

· Oral hearing - show up and give opinion (not trial type hearing)

· Agency must consider comments

· If commenting parties request written response, must be provided

· May respond collectively 

· Send to everyone on mailing list

· Emergency rules

· Governor agrees emergency

· 120 day duration

· During that time, go through hearing process

· Incorporation by reference

· Many programs have federal component and state component

· State standard will probably incorporate federal standards or rules

· Limitations

· Contrary to state constitution

· Must specify which edition of incorporated material (essentially new edition will change the rule, and must go to rulemaking)

· Agency only has the power todo what it was specifically authorized to do
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· Standing:  Adversely affected/aggrieved

· Start:  At district court level

· Must use the rules of the Supreme Court

Rule 12
· Petition for review

· Does not stay agency action

· District Court then State Supreme Court

12.06 - Different from regular appeal which does not state the case; must raise in petition if want to raise in brief

12.07 - Often the record is what has come out of a contested case.

12.08 - Permission to supplement the record with facts.  This is not used much, because typically the review is of the record

12.09 - Extent of review

12.11 - State Supreme Court applies the same standard as district court - no deference to district court.

12.12 - Independent action - declaratory judgment, writ, injunction, still available notwithstanding petition for review.

· Statutory interpretation

1. Language

2. If not clear - look at the mischief the statute was intended to prevent.

3. Interpretation of the agency (as expressed in the rule)

a. Defer to agency interpretation unless clearly erroneous

b. Plain meaning


1. OAH may be contracted to hear cases

2. Agency can contract directly with lawyers.

3. Employment hearings - two lawyers can selected hearing officer, whose decision is final.

Thompson Medical Co. v. FTC
· Why was the standard of review arbitrary and capricious?

· No factual issue - so not substantial evidence

· Not constitutional issue

· No issue of excess of authority

· What then?

· Is there a rational basis for the agency's action?

· Arbitrary and capricious

· Default:  arbitrary and capricious if does not fit into another category

Aspirin Content
· Nature of the issue - factfinding (according to court)

· Therefore, substantial evidence

· Source of the facts reviewed

· Here, the FTC/s own facts because of expertise
· Not testimony

· Not documentary evidence


Very similar to federal; major difference is Wyoming's broader definition of "law."

Definitions
· Contested case - differs from federal APA.

· Wyoming APA says a hearing is granted by law.

· Law is a generic term here; it means:

· Statute
     A hearing may be

· Rules
     required in Wyoming

· Constitution       by any of these

· Federal APA - hearing can only be required by statute.

· Lots of rules will be involved in hearings because of licensing

· Whether the rule is valid is often at issue in a contested case.

· Hearing officer must apply the rule

· To appeal it, must preserve it below; must argue it at hearing

· This is an issue of law; court does not defer

· Becomes primarily an issue of statutory construction

· If invalid, reverse, give license back - go to rulemaking or cannot apply

· Other challenges - declaratory judgment action (pre-enforcement)

· Always look for strict compliance with the WAPA in a Wyoming problem involving a contested case.

Key provisions of WAPA regarding adjudication
· §16-3-107

a. Must be notice (based on due process)

b. Notice must include statement of legal authority and jurisdiction.

c. Agencies may issue orders, but the only way to enforce is to go to court.

· Agencies cannot hold in contempt

d. Record

· Very comprehensive - to allow review by the courts.

· All testimony reported verbatim

· § 16-3-108

a. Rules of evidence are relaxed

· Specifies what is excluded

· Privilege does apply

e. Official notice

1. Officially cognizable facts (may be rebutted)

2. Technical and scientific facts (relates back to expertise)

3. Official notice is very common in administrative hearings, whereas very rare in judicial hearing.

· § 16-3-109 - Whole record
· § 16-3-110

· Final decision, in writing
· Findings of fact; conclusions of law
· § 16-3-111

· Limit on consultations

· Must limit undue influence or appearance of undue influence

· § 16-3-112

· Presiding officer, not ALJ (hearing officer, hearing examiner)

· All powers subject to the rules of the agency.

· § 16-3-113 - license hearings
· § 16-3-114 - Judicial review
· Arbitrary and capricious

· Contrary to constitution

· Excess of statutory authority

· Procedurally defective

· Substantial evidence

JM v. D.F.S.
· Hearing officer concluded a low likelihood of imminent harm.

· Agency rejected many of hearing officer's recommendations, and said the burden of proof is on the father

· Court said:

· Burden of proof is a question of law - so no deference

· Since parent-child is a fundamental right and the father is being deprived, the burden should be on the agency

· The child protection statute is silent, so look at the intent of the statute - which is to protect the child's best interests.

Jackson
· Seeking a grant of summary judgment, but the WAPA does not allow summary judgment in contested case

· Must be a hearing to

· Develop factual issues

· Make a record

· In a contested case, must follow the WAPA strictly
· The absence of provision in the enabling act for summary judgment requires the parties to follow the APA.

· In this case, the law required a hearing, which means the APA applies
Devous
· Standard of proof in licensing case is clear and convincing, but in this case used preponderance

· No expert testimony to support the standards

· Opinions of judge and board members is not evidence.

· Even though defer on questions of fact, there must be evidence

· Note:  official notice, properly taken, is evidence

Painter v. Abel - where agencies can go wrong

· Same person investigated and presented the case - this is not unusual, but that person also was involved in drafting the final order
· Court held that the board could not rely on subjective expertise of board members - this is not testimonial evidence, and cannot be reviewed

· Court cannot use lower standard of proof (preponderance like used in Devous) for doctors - must be clear and convincing like other licensing cases

Mekss v. WY Girls School
· Hearing panel cannot rule on constitutional issues

· May rule on whether the action complied with the rule

· Not whether the rule is constitutional

Article I





Article II





Article III





Rulemaking





What kinds of controls are available?





Separation of Powers





Right to Jury Trial (7th Amendment)





Public rights v. private rights





Stages of the rulemaking process-flexibility








Rulemaking/Adjudicatory Rulemaking





Judicial Review of Rulemaking





Scope of Review - § 706





Judicial Review of Rulemaking in Wyoming





Rulemaking in Wyoming





Who Can Seek Review? Standing  - APA § 702





Adjudication





Administrative Hearings In Wyoming





Notice





Hearing (Opportunity to be Heard)





Ex parte contacts





Informal Rulemaking





Bias





What can be Reviewed?  § 704





When Can Review be Sought?  Doctrines








Adjudication in Wyoming





Privacy





Open Meetings





FOIA





Information





Informal Actions





Values Enhanced by Public Involvement





Categorize the Behavior


Rulemaking-§ 553


Adjudication - § 554


Informal Agency Action





Two Kinds of Agencies








Judicial Review
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