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Reason for contract law:  State is delegating authority to individuals to regulate their own affairs; but "if you do bind yourself, we will enforce it."

Stages of Contract
· Preliminary negotiations

· Mutual assent

· Offer

· Acceptance

General Rules

· One having the capacity to understand a written document who reads and signs it, or without reading it or having it read to him, signs it, is bound by his signature. Ray v. Eurice Bros. Unilateral mistake.

            Park 100. Fraud

           Rest. § 70 Bound even if ignorant of terms

· If an individual acts negligently, and others are justified in assuming assent, you are bound; even if the individual is ignorant of the terms or interpretation, if you accept and can reasonably understand you are bound

· Exception:  Fraud, duress or mutual mistake

· Exception:  Bargaining advantage

· Policy:  Reliance; not undermined; minimize subjective intent because we don't know what people are thinking

· Restatement:  §70

· Person relying must use ordinary care and diligence to guard against fraud.

· Test:  Turns on facts and circumstances of the case

· Assent:  individual needs to intend to do the act that manifests the assent – does not heed to have intent to be bound, only to sign

· Restatement:  §20

· Policy:  Reliance

Offer – Offeror is Master of the Offer

· General Rule: Manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it (Rest. §24)

Lonegran-Fixed purpose to make a definite offer; things that are not offers (ads, form letters, invitation/request for offer)

1. Intent to be bound – may be shown by language, custom

2. Definite - Fixed purpose to make a definite offer

3. Specific – willingness to enter into the bargain (intent)
Policy:  Clarity & formality; otherwise people will be hesitant and cautious in preliminary negotiations, which are good for business

· Facts and circumstances are key to determining whether something is an offer or invitation for offer

· Language

· Surrounding circumstances

· Prior practice and relationship of parties

· Method of communication

· Custom and practice

· Certainty and definiteness of terms (e.g. whether more information is requested)

4. No Further assent required of offeror – Assent of offeree will conclude the offer.

5. May be terminated by:

a. Its own means (Policy:  It would be cumbersome to have to revoke each offer if not accepted)

b. Revocation 

· Must be communicated (directly or indirectly) to offeree

· Offeree receives reliable information that offeror does not wish to proceed

· Offeror does something inconsistent with the offer Normile you snooze you lose

c. Rejection 

· Expression of rejection (Rest. §36)

· Counteroffer (Rest. §39) (Offeree changes or modifies the terms of the offer) 

· Normile Counteroffer is revocation; must be accepted to be contract

· Rejection is effective when received by offeror

d. Passage of time

· Must be accepted in time specified

· In no time specified then within a reasonable time.  (mail – midnight that night)

Acceptance

General Rule:  Manifestation of assent to terms made by the offeree in a manner invited or required by the offeror. 


(Rest. § 50)

· Objective manifestation of assent – offeree's subjective state of mind is irrelevant

· Rest. §27 oral manifestations of assent are sufficient even if writing is contemplated

· Must agree to every term (otherwise counter-offer)

· Within time specified (if none specified must be reasonable under the circumstances)

· Offeror is master of the offer – may specify means of acceptance

· If not specified, offeree is authorized to accept in the same means of communication as the offer was made or faster means

· Mailbox rule – Acceptance is effective when given to postal service with correct postage (unless offer stipulates that acceptance is not effective until received) (Rest. §65(a))

· Policy:  certainty; parties will know when they are bound

· Generally, silence is not enough

· Policy:  Promise cannot be foisted upon someone else; if silence were enough, would allow for trickery

· Three exceptions (Rest. §69)

· Offeree takes the benefit of offered services with reasonable opportunity to reject them

· Offeree intends to accept, and offeror says acceptance may be by silence.

· Reasonable given previous dealings between the two parties

Consideration = Promise plus bargain

General Rule:  Offer must be supported by consideration (promise & bargain) and consideration must be of some legal value.

Rest. §71 Requirement of Exchange; Types of Exchange
(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

Promise

· Assurance a thing will be done

· Definite

· Factors to consider

· Formality

· Degree of reliance

· Nature of benefit received

· Surrounding circumstances

· Method of communication

· Certainty of terms

Hamer v. Sidway What constitutes consideration (uncle promises if refrain from drinking, etc. would pay $5,000)

Bargain

· Mutuality of obligation – both parties must be bound or neither is bound (legal value must flow both ways)  STATE WHAT THE TWO PROMISES ARE

· Negotiation

· Voluntary assumption by one party upon condition or act of forbearance by other party.

Two aspects of consideration

1. Must be a bargained-for exchange

· Promise + bargain

· Sought by promisor and given by promisee in exchange Rest. (2d) §71.  Most courts follow something like §71, but still do look for the benefit/detriment test.

2. That which is bargained for must be of some legal value
· Benefit to promisor

· Forbearance or performance of an act by promisee to which promisor was not legally entitled

· Detriment to promisee – most courts look for this one element; if find this, benefit will usually appear.

· Promisee does something he is under no legal obligation to do or refrains from doing something he has a legal right to do.

3. No requirement of "equivalence in the values exchanged (Rest. §79)

4. Do not confuse motive with consideration
5. Promise must be sufficiently definite

Not consideration

· Gratuitous promise/gift Dougherty v. Salt Gift from aunt for being good boy

· Past act Dougherty v. Salt
· Moral obligation

· Policy reasons:  don't want judges to be arbitrary; lack of uniformity; bias, prejudice

· Recitals (standard for "for good consideration") Dougherty v. Salt Gift from aunt for being good boy

· Illusory promise (promise to do "as long as I want")

· Sham ($1)/ nominal (vis. Adequacy of consideration; evident on its face that it is a sham)

· Mere pretense of bargain

· Pre-existing duty  Baehr v. Penn-o-Tex no mutuality of obligation; 

· Distinguish request for consideration from condition imposed to obtain a gift (Tramp example); must be a benefit to the promisor  Plowman coming to office to pick up payments

· Present intent (Seems like a good idea now to promise something in the future)

· Refuse to enforce contract if sole consideration is sexual. Exception:  independent of illicit relationship

Bilateral Contracts 

· A promise is exchanged for a promise:  

Promise

Offeror


Offeree



Promise

Both are promising to perform.  The offeror's promise is the offer.  The offeree's promise is the acceptance.

Unilateral Contracts

· A promise is exchanged for performance.

Promise

       Offeror


Offeree



Performance

· Protects the offeror.  The classical view of unilateral contracts (harsh) is that only full performance constitutes acceptance and thereby obligates the offeror to perform.  If the offer is revoked any time prior to complete performance, the offeror is not bound.  

· Offer can be withdrawn any time prior to acceptance (full performance).

· Offeree doesn't make a promise, and offeror does not want a promise.

Policy reason for classical view:  

· People are free-willed.  Both parties can withdraw.  Offeror is accepting risk that the offeree will not complete performance, and the offeree can perform or not.  Knowing the rules, the court should not interfere with the contracting parties.

· Definite

· Predictable

· Offeror cannot make performance impossible (Dissent in Pattberg)

Exceptions
· Rest. §45 binds the offeror if part performance is made, provided full performance is completed within the time stated or a reasonable time.  Petterson v Pattburg Discount of $780 if pay mortgage by May 31, 1924.

· Rest. §31 if unilateral contract is unclear or ambiguous, court will presume a bilateral contract (each party made a promise), because offeror is bound earlier
· Cook v. Coldwell Banker the court ruled performance must be substantial.  Note the court does not adopt the Restatement – it makes it's own rule requiring substantial performance.
Option Contracts

· Promise
· Fixed price
· Exclusive
· Fixed term
· Consideration
At-will employees

General rule - Employment at will – if no fixed duration, terminable at will by either party

Caveat – Presumption of at-will can be overcome by demonstrating that the parties contracted otherwise.

· Handbook creates enforceable contract if traditional requirements are present

· Promise clear enough that employee would reasonably believe an offer was made

· Specificity of language

· No disclaimers

· Disseminated to employees is  way that ee is aware of its contents and believes it to be an offer

· Employee accepts offer by continuing to work after learning of policy statement

Duldulao v. St. Mary's Hospital the grievance procedure was enforced because the handbook created an enforceable contract, entitling the employee to the procedure.

Maxim of construction – Ambiguous contractual language is construed against the drafter.
MONETARY REMEDIES

Plaintiff's expectation interest (Classical Contract)– benefit of the bargain (Ray v. Eurice) 

Extent to which defendant is enriched (Restitution) Reasonable value of benefit/services

Extent to which plaintiff is injured (Reliance) P.E. Limited as justice requires

SPECIFIC PERFORMANCE

Rarely used because it creates a question of involuntary servitude

Used in:

· Impossibility to compensate

· Uniqueness of thing contracted for

General Rule – Enforcement of gratuitous promises
Gratuitous promises are not enforced under classical contract law
· Usually there is no injury to plaintiff.

· Usually no enrichment to defendant

· Should be promoting commercial activity

· Gratuitous promises are often suspect

· No thought before promise was made

· Improvident bargain

· Promisee may prove to be ungrateful

Caveat/exceptions:

· Promissory estoppel (reliance)

· Restitution (if material benefit received)

PROMISSORY ESTOPPEL- (Reliance) 

Recovery:  Depends; as justice requires but perhaps more or less

Element missing is consideration
· Started in family cases

· Then was applied to charitable pledges Allegheny College; King 

· Now has moved to commercial context

· Pension

· Employee benefits

Rest. (1st) §90:


Rest. (2nd) §90

· Promise


· Promise



· Promisor should reasonably expect to induce action or forbearance of definite and substantial character; (foreseeability)
· Promisor should reasonably expect to induce action or forbearance on the part of promisee or third party

· Does induce such action or forbearance

· Detrimental reliance
· Does induce action or forbearance



· Promise is binding if injustice can be avoided only by enforcement of promise


· Promise is binding if injustice can be avoided only by enforcement of the promise;  remedy may be limited as justice requires.


· The promise may be implied:   Wright v. Newman Dad to pay child support for boy that was not his

· The reliance on the promise, leading to the action or forbearance, must be reasonable Shoemaker v. Commonwealth Bank insurance lapsed, house burned down

In Danny Dare (employee injured; persuaded to retire, then payments were stopped) case, the court cited three elements of promissory estoppel:

· Promise

· Detrimental reliance – action one is not required to perform

· Injustice can only be avoided through enforcement

This court's formulation of the test is different from §90.  Omits promisor's reasonable expectation, but in this case that probably would not matter, since the expectations were pretty clear.

Courts have been reluctant to adopt Rest. 2d §90 (only one has)

Charitable Subscription

· Policy – defenses of charitable subscription breaches are breaches of faith towards the public, and an unwarrantable disappointment of the reasonable expectations of those interested.

· Courts expanded promissory estoppel beyond family situations because charities were relying on pledges.

· Rest. §90 (2) removes requirement for detrimental reliance.  No consideration or reliance is needed, as public policy issue.

· Problem today is that charitable pledges are confusing; donors don't know whether pledges are enforceable

· Courts want to favor charities, and tension has been created by their treating subscriptions as promises

· Liberal application of consideration as in Allegheny or enforce through P.E. if there is reliance.

RESTITUTION – (Unjust enrichment) 

Recovery:  Reasonable value of services rendered.

Element missing is promise
Common law restitution – Restitution also called:

· Implied in law contracts

· Unjust enrichment

· Quantum meruit

· Quasi contract

Construction cases Commerce v. Equity

Elements

1. Plaintiff conferred benefit on defendant.

2. Defendant had knowledge of benefit

3. Defendant has accepted or retained the benefit.

4. Circumstances are such that it will be inequitable for defendant to retain benefit without paying.

Restatement §116 Life and Health
Restatement §117 Property-Some say only professionals can charge

Person who has supplied goods & services, although acting without consent or knowledge may recover if:
Person who has presented things belonging to another from damage or destruction may recover if:

· Acted unofficially & with intent to charge
· He was in lawful possession of the things, and services or expenses were not made necessary by breach of duty to recipient

· Things or services were necessary to prevent serious bodily harm or pain
· It was reasonable necessary to take the action before it was possible to communicate with the owner

· No reason to know the other would not consent to receive them
· No reason to know the owner did not desire the action

· Impossible for recipient to consent, or because of youth, age, or incapacity consent would not have been material
· Intended to charge or retain the things if owner were not discovered or if owner disclaimed


· The things have been accepted by the owner

Policy to deny restitution Glenn v. Savage building materials degrades benevolent acts; constant litigation

PROMISSORY RESTITUTION (Material Benefit Rule)

Rest (2d) §86

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not ben unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit

Mills v. Wyman (which lists exceptions to enforcement of moral obligation) cannot be reconciled with Webb v. McGowin re:  saving lives

Moral obligation 


Where promisee cares for, improves, and preserves the property of promisor, though done without his request, it is sufficient consideration for the promisor's subsequent promise to pay for the service because of the material benefit received.


MATERIAL BENEFIT + SUBSEQUENT PROMISE TO PAY = BINDING (promissory restitution)


**Defendant should argue that there was no moral obligation**

Policy – Encourage aid to be given in emergency situations.

Policy (economic) – 

· Should only impose obligations if there is a promise

· Cost of bargaining in the situation is high.   Death may result, or unconscious; only impose an obligation if confident the parties would agree.

· If the cost of bargaining is low, but have the bargain.

Effect of Pre-acceptance reliance
Commercial transactions

· Offer

· Promise

· No acceptance

· Can an offer be binding if the promisee relies before acceptance?

Baird Case
Classical K Theory
Promissory Estoppel
Option Contract

Justice Hand
Plaintiff argues: unilateral contract
Refused to apply because the facts are not within the scope of the doctrine
· No reason to think was going to subject itself to one-sided obligation


Promise:  sub will supply product if used in  bid

· No intent to form an option contract


Hand rejects unilateral contract theory

· Missing exclusivity


No contract.  Mere use of bid is not acceptance

· Missing consideration


Therefore, sub could revoke at any time.




· Not reasonable




· Language of letter




· Mere use of bid is not acceptance



Mistake:  Defendant made the mistake (miscalculated the linoleum). But the burden falls on the plaintiff, who made no mistake.

Drennan Case
Classical K Theory
Promissory Estoppel
Option Contract

Justice Traynor
No Contract
Rest (1st) §90
No option contract


No acceptance by use permitted
1) Promise
No intent to form and option contract


Therefore, could revoke

(no bilateral contract)
2)Reasonably expected action or forbearance
No cosideration



3) Did induce




4)Injustice can only be avoided by enforcement




**Applies/enforceable K, but limits the application of doctrine


Traynor's rationale for using promissory estoppel:

· Defendant had reason to expect that if its bid proved the lowest it would be used by plaintiff.  Induced action of a definite and substantial character.

· No definite statement that offer was revocable.

· Subsidiary promise (that if part of the performance of a unilateral contract is done, offer will not be revoked) precludes the injustice that would result if the offer could be revoked after the offeree had acted in detrimental reliance.

· Defendant had stake in plaintiff's reliance on its bid (substantial possibility it would be used, and could foresee the harm that would ensue from erroneous underestimate)

· Plaintiff had no reason to know that defendant had made a mistake

· Rest (2d) §45 by analogy.  Sometimes the law protects people who detrimentally rely – if there is part perfromance in a unilateral contract.

Situations where court would not use promissory estoppel:
1. If defendant 's bid had expressly stated or clearly implied that it was revocable at any time before acceptance.

2. If injustice could be avoided only by enforcement

3. Inequitable conduct by the plaintiff.(bid shopping or bid chopping)

4. Mistake

Construction Bid Cases

· In both Drennan and Baird, the court found there was no contract – because no acceptance

· Mere use of bid was not considered acceptance

· Both judges found no option contract, no option, no consideration, no intent.

· Issue:  does preacceptance reliance create a binding contract?

Hand (Baird)
Traynor (Drennan)

Promissory estoppel limited to donative gifts, charity
Promissory estoppel should be applied to commercial settings

If going to rely, should have accepted.  We will not rescue them.
Offer is irrevocable due to preacceptance reliance

Promissory estoppel should not apply in commercial settings
Parties are bound.

· Drennan case represents majority view in construction cases.

· Rest. (2d) §87(2) (must establish elements of promissory estoppel); It is an option contract if offeror reasonably expects action or forbearance before acceptance.

· Calling it an option contract, but they are using it to give equitable relief.  Giving the elements of promissory estoppel to preacceptance reliance.  Not really an option contract.  NOTE:  Restatement came after this.

Consideration

(Berryman) – Not all modern courts will use promissory estoppel.  In this case, the $10 had to be paid.  It may happen, but it is rare.

· (Note 3, p. 264).  Some courts have held that recitals are sufficient.  This is implied promise and consideration is a promise for a promise.

· Rest. (2d) §87 (1)(a) [most courts reject this] says that writing evidences formality.  Recital can even be false, or may go as far as accepting a promise to pay later.

Rest (2d) §87.  Most applications are construction cases.  Usually not applied in other commercial cases because the detrimental reliance is not as reasonably foreseeable.  If the defendant wishes to rely, should just accept the offer.

Part II

Restatement (2d) §87 – Option Contract
Binding as an option contract if:

(1) (a)All of the following:  (Most courts have not adopted §87 (1)(a))

· Writing


· Signed by offeror

· Purported consideration for the making of the offer

· Proposes an exchange within reasonable time on fair terms

(b) Or is made irrevocable by statute

(2) Or meets all of the following:

· Promise

· Reasonable expectation that other party would act or forbear

· Does act or forbear

· Injustice can only be avoided by enforcement of the contract

Promissory Estoppel and Option Contracts - Limiting the offeror's power to revoke

· Classical view – offer may be revoke any time prior to acceptance

· Modern view – May be bound by promissory estoppel

However, the Berryman case shows that not all courts will use promissory estoppel.  This contract was not enforced as an option contract because there was no consideration.  The $10 was never paid, but the contract would have been enforced if the $10 had been paid.  At least it showed intent to be bound

Rest (2d) §87 (1) (a) says that the writing indicates formality.  Consideration may be a mere recital, and may even be false.  May go as far as a promise to pay later.

MOST COURTS HAVE NOT ADOPTED REST (2d) §87 (1) (a)

Courts are split on when an option contract should be binding.

· They will require either actual consideration or:

· Will apply promissory estoppel

Most applications of Rest. (2d) §87 (2) are in construction cases, where pre-acceptance reliance is common.  It is not applied in other commercial cases because the detrimental reliance is not as reasonably foreseeable.

· May have a question of power imbalance – sub is bound to price, but general not bound to particular sub.

In most cases, if the party wants to rely on the contract, it should just accept.

Pop's Cones is a good illustration of the application of promissory estoppel in a commercial setting.

· Promise

· Reliance where other party could reasonably see they would rely

· Did rely

· Injustice could only be avoided by damages

UCC 2-205 Firm Offer  - does not require consideration or reliance, but must hold offer open

· Only applies in certain commercial situations

· Case:  Mid-South Packers v. Shoney's

1. An offer  [Cannavino – need common law offer (p. 280)]

2. By a merchant [2-104; hold self out; knowledge & skill; deal in certain kind of goods]

3. To buy or sell goods [2-105]

4. Signed writing [1-201; 2-205 cmt 2; purpose to authenticate and ensure deliberate actions]

5. Gives assurances that it will be held open and not revocable during the time stated, 

Or if no time stated within reasonable time,

Or in no event may such period of irrevocability exceed 3 months [2-205 cmt 3]

Note that this section does not create a contract, but only holds an offer open for a certain length of time.

UCC does not apply:

· Real estate contracts

· Personal service contracts

Some courts say if adopt 2-205, have abolished promissory estoppel.  Most courts say it is an alternative to use promissory estoppel if not successful under 2-205.

Classical view:  At common law, an offer can be revoked any time before acceptance unless it is a formal option contract or promissory estoppel applies.

It was felt that this is not really the way business works, so the UCC was developed for commercial applications.

Modern view:  A firm offer for goods is binding for a period of time.

There are two interpretations of the "three month" language:

· 3 months is maximum limit to reasonable time and time stated or,

· Just limits "reasonable time"

Comment 3 indicates the intention that it be viewed as an outside time limit applying to both "reasonable time" and stated time.  However, some courts have not adopted the comments to 2-205.

Some courts say if 2-205 has been adopted, then it abolishes promissory estoppel.  If there is a firm offer, promissory estoppel cannot be invoked.

Most courts say it is an alternative to use promissory estoppel if not successful under 2-205

Battle of the Forms

· Poel v. Brunswick-Balke-Collender

· Brown Machine v. Hercules

· Horning v. Falconer Glass

Classical view – non-UCC:  mirror-image acceptance required or no contract (Poel)

Modern view – UCC 2-207 (for goods) Definite and seasonable acceptance





     Not expressly conditional





     Conduct

UCC 2-207 ADDITIONAL TERMS

Subsection (1) How you form a contract

(1) Exchange of writings
· Was an offer made? (Most price quotes not offers)

· Was there acceptance?

· Offeree makes "definite and seasonable expression of acceptance"

· Not acceptance if expressly conditional
(2) Oral agreement followed by written confirmation

· Contract has been formed under §2-207(1)

· Terms contained in the confirmation become part of the contract if they reflect the oral agreement.

· Once an oral agreement is made, it is not possible to have a conditional acceptance (i.e. counteroffer)

Subsection (2) What are the terms?

(1)  Effect of additional terms
· If not between merchants, additional terms not part of contract

· Between merchants, additional terms are part of the contract unless:

· Offer expressly limits

· Notification of objection

· Materially alters

· Note:  Court may apply "surprise" or "hardship" test

· Negates standard warranties of merchantability or fitness for particular purpose

· Guaranty of 90% or 100% deliveries where trade usage allows greater leeway

· Reserving to seller right to cancel if buyer fails to meet any invoice when due

· Requirement that complaints be made in shorter time than customary or reasonable

· Does not materially alter:

· Interest on overdue invoices

· Clause fixing standard credit terms (if within standard for industry)

· Notification of objection

(2) Effect of Different terms
· Do not become part of contract

· Treat like additional terms

· Knockout rule

(3) If there was not acceptance, did they act like there was a contract?  Conduct governs

· What are the terms?

· Terms on which they agree

· Terms implied by law

Drafters of the UCC saw a problem with the mirror-image rule of classical contract law, since it often did not meet the expectations of the parties.  The "last shot" with the forms prevailed with his terms.  No good reason that the last shot should win.  Parties still intend a contract, but need to determine the terms.

· Considerations in exchange of forms:

· Parties only negotiate the terms that are important to them

· Not efficient to negotiate every term

· When forms cross in the mail, not all the terms may be important

· With standard forms, people sometimes do not read

· Parties may not regard all the terms as binding

AGREEMENT TO AGREE

Classical view – no contract if no agreement on all material terms.

Modern view – UCC 2-204 (3) and Rest. 2d §27, 33, 34 

Alternative modern approach – 


Impose enforceable obligation to bargain in good faith, but no duty to reach an agreement.

Why are these remedies available?
· Often agree on terms they think are important

· Will make agreement to complete later.

· Leave terms open for future agreement.

Classical contract-  Wyoming courts take this view

· No obligation

· Must specify all essential terms

· Agreements to agree are non-binding.

· Why did they leave something open?  Must be some reason they have the written agreement

· Does not weigh equities

· Take commercial context into account.

· If there is an open item, try to carry out the intent of the parties.

· Courts will try to imply terms – reasonable

UCC 2-204(3)

Even if parties have not agreed on all terms, contract may be enforceable if:

· Parties intended to be bound

· Can tell what remedy should be; is there enough of an agreement to tell if there is a breach?

Rest (2d) §27 Written memorial is contemplated – does not cancel assent already given, unless the circumstances show that the agreements are preliminary negotiations.

Rest (2d) §33 Terms must be certain – and must be certain enough to indicate what the remedy for breach would be

Rest (2d) §34 

Parties often sign letters of intent, not realizing that postponing agreement on some terms may result in being bound under UCC and Rest.  Should put in disclaimer "this is not binding."

Client often thinks it is great and wants to be bound.  Remind of all the terms that have yet to be determined.

UCC 2-715 Consequential Damages

If agreement is silent on damages – UCC will put in gap filler.  Puts in terms that are customary in the industry

Statute of Frauds

Cases

· Crabtree v. Elizabeth Arden

· Winternitz v. Summit Hills Joint Venture

· Alaska Democratic Party v. Rice

[Rest §110], [UCC 2-201], [Wyo. Statute] [Rest §131, 133, 134]

· Certain kinds of agreements have to be in writing and must be signed

· Affirmative defense – relates to the formation process – hoping the contract will not be enforceable because not written

Purpose of Statute of Frauds

· Prevent fraudulent claims

· Lessen the danger of fraudulent claims

Evidentiary

· Lessen perjury

· Want people to be deliberate


Cautionary

· Important – K should be in writing

Channeling

To analyze Statute of Fraud Cases

1. Is a writing required by the statute?

2. If so, is there a sufficient memorandum to meet statutory requirements?

3. If writing is required, but not sufficient memorandum, does it fall within the exceptions?

Certain kinds of agreement have to be in writing and must be signed:

· Sale of goods more than $500 – UCC 2-201

Rest (2d) §110:

· Contracts that cannot be performed in less than one year (narrowly construed– possible within one year)

· If uncertain duration – not under Statute of Frauds

· Real estate

· Lands contracts provision – Sale of interest in land or lease for more than one year;

· Guaranty or surety agreements (debts of another)

· By executor of estate to settle debts of estate (from own assets)

· Marriage pre-nuptials, marriage settlement

Sufficient memorandum:

Under Rest (2d) §110:

· Writing

· Document must set out essential terms

· Must be signed by party to be bound ("Signature" is liberal)

· Can be drafted at any time, even after acceptance – may be diary entry; may be only an offer, with oral acceptance

· Can link multiple documents if:

· Together they describe the essential terms

· At least one is signed

· If unsigned, must show on is face that it relates to the same transaction

· May use unsigned writings of other party if can show the party to be bound acquiesced

Under UCC 2-201

· It must evidence a contract for the sale of goods

· Must be "signed" by the party to be charged (includes any authentication)

· Must specify the quantity

Exceptions to Statute of Frauds Requirement for adequate writing

Promissory Estoppel

· Case:  Alaska Democratic Party

(Rest (2d) §139)

(1) If the defenant reasonably expected to induce action or forbearance, does induce action or forbearance, the contract may be enforceable notwithstanding the Statute of Frauds IF injustice can only be avoided by enforcement.  Remedy is limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement, the following are significant.

(a) Availability of other remedies, especially restitution and cancellation

(b) Definiteness and substantial character of action or forbearance

(c) Extent to which action or forbearance substantiates the making of an agreement and the terms

(d) Reasonableness of action or forbearance

(e) Foreseeability of action or forbearance.

· Courts are divided on acceptance of §139 – (majority favor)

· Court has to hear the very kind of cases the Statute of Frauds was intended to avoid.  Best liar wins

· Exceed proper judicial role.  If Statute of Frauds is too harsh, let the legislature handle it.

· Minority view says P.E. not available.  2-201 already has a number of exceptions and this is not one of them.  If want it added, to to the legislature.

Doctrine of Part Performance

· Most courts require at least two of the following:

· Payment – usually not enough

· Possession

· Valuable improvement

Part performance 

(Rest (1st) §139)

· Promissory estoppel exception, but pretty narrow

· Only if promised to execute a writing, or

· Misrepresented that there had been a writing

Detrimental Reliance 

(Rest (2d) §129)  Land Contract Provision.

· Enforce for specific performance if party is seeking performance, notwithstanding failure to comply with the Statute of Frauds if:

· Reasonably relied and so changed position (detrimental reliance)and injustice can only be avoided by enforcement

UCC 2-201 -  Expands Statute of Frauds – Applies only to sale of goods.

Expands Statute of Frauds, expands exceptions.  Adopted by all states.

Does not apply to services, property, interest in land.

Cases:

· Bazak International Corp. v. Mast Industries, Inc.

1. Sale of goods $500 or more is not enforceable unless writing is sufficient to indicate a 

· contract for sale, 

· signed by the party against whom enforcement is sought, and 

· a quantity is specified. [2-201 (1)]

· Not insufficient if omits or mis-states a term, but enforcement is limited to the quantity shown.
2. Confirmatory memorandum [2-201 (2)] (MERCHANT EXCEPTION) Writing will satisfy 2-201(1) if:

· Between merchants

· If within a reasonable time there is a 

· confirmation of the contract and it is 

· sufficient against the sender and the 

· recipient has reason to know its contents, and 

· recipient has not repudiated within 10 days.

Purpose of 2-201(2)

· Business people often make verbal agreements

· Merchants are professionals

· Duty to respond to confirming memo

· Fraudulent use of confirming document is rare.

3.  Exceptions [2-201 (3)]

· Specially manufactured goods – Fairness; procured materials; not suitable for other customers

· Judicial admission – Pleadings; testimony; other (only enforced for the quantity admitted)

· Part performance – Most common exception
· Payment made and accepted, or

· Goods delivered and accepted

NOTE:  Parties can still argue that no contract was formed.  This section just removes the Statute of Frauds defense.  May still have other defenses.

In Mast International case, the court said specific confirmatory words are not required, just that it is based on a prior agreement.  Must be evidence to indicate an oral agreement, and there is a real transaction between the parties.  However, the seller argued that in keeping with the Trilco case, express words of confirmation were required.

Part III
· Theories of Contract Interpretation

· Subjective Theory –  Give effect to parties' intent
· Proof problems
· Difficult to use
· Not practical; people lie
· Cannot read people's minds
· Objective Theory  - Give effect to objective meaning
· Based on fairness; efficiency;
· Unfair to allow people to avoid the reasonable meaning
· Test:  Would a reasonable person intent to form a contract?
· Problem:  Can get ridiculous results.  May end up with something neither party wanted.
· Modified Objective – Majority view. Temper the basic objective theory.
· Restatement (2d) §201
· Restatement (2d) §201 – parties must present evidence to explain intent
1. If parties agree, that meaning controls.  (This usually does not show up if case is in litigation)

2. If parties disagree, whatever party knew, or had reason to know, the meaning of the other, will bind.

3. If no basis for deciding one should control, then there may be no contract.

(May need to look at what kind of performance has taken place).

· Rules of Construction

1. Construe against drafter – drafter had opportunity to protect his own interests.

2. Preference to construe contract as valid and enforceable.

3. Construe as whole.

4. Intent of parties

5. Inconsistencies between provisions

6. Ordinary/plain meaning of words.

Joyner – Significant performance had occurred.  But, may enforce contract without escalation clause.

· Did not construe against drafter
· No evidence that defendant actually chose the language.
· Both parties had equal bargaining positions.
· Plaintiff  - presented three documents which indicated the meaning intended.  Defendant should have known what she meant
· Defendant – said both are experienced in real estate and local market, custom and practice, trade usage.
· Procedure – 
· Each side must present evidence of its interpretation
· Plaintiff has burden of proof
· Where one party knows what the other party means, the court will enforce in accordance with innocent party's meaning
Frigaliment (Chicken case) – types of evidence allowed to determine meaning of contract terms

· Contract language, including plain meaning of terms

· Preliminary negotiations

· Trade usage 

a. So long established

b. So notorious

c. So universal,

d. So reasonable in itself

· Course of performance – Conduct related to this contract (only binding if other party does not object to the performance [acquiesce])

· Legal Standards

· Other facts and circumstances

· Maxims of Interpretation 

· Doctrine of Reasonable Expectations  Applies to contracts of adhesion
· Court will honor the objectively reasonable expectations of parties regarding contract terms, even though a review of contract would have negated expectations.
· If there is an adhesion contract and there is one or more "violation" elements present, the court may apply the doctrine of reasonable expectations.
· Justification – 
· Not face to face negotiation anymore
· Legalese
· Courts say the contract should be interpreted in accordance with the reasonable expectations of the non-drafting party
· Contract of adhesion
1. Standard form (this alone will not suffice)

2. Unequal bargaining position

3. Absence of choice

· Accept or reject

· Take it or leave it

4. Non-dickered terms

· Examples:

· Insurance contracts

· Employment contracts

· Loan documents

· Test to determine when a term in a contract violates realistic expectations of non-drafting party.

1. Term is bizarre or oppressive

2. Eviscerates bargained terms, or
3. Eliminates dominant purpose of transaction

CJ Fertilizer Case
· Could have used the modified objective approach

· Insurance company could have reason to know what insured was thinking, i.e. that they were protected.

Parol Evidence Rule

· Restatement (2d) §209-218

· UCC §202-2 (Sale of goods)

· Policy – As contracts evolved, the court developed the doctrine to offer some relief from the "duty to read" requirement.

· Parol evidence is extrinsic/collateral evidence not contained in the written agreement

· May be oral or written
· This doctrine is very controversial – 

· Even some courts that originally applied it are now backing off.  Perhaps it goes too far.

· Courts are using it in  limited number of cases.

· Exclusionary rule – only used to keep evidence out.  Many courts use to limit evidence.

· This is an interpretation doctrine:  interpret in light of the parties' expectations.

General rule – parol evidence is inadmissible to contradict or vary terms of a valid written agreement.

Parol evidence rule applies to:

· If there is an ambiguous term, parol evidence may be allowed to explain the meaning.

· Fully integrated documents, i.e. purports on its face to be a complete expression of the entire agreement.

· Merger clause

Caveat:  Extrinsic evidence may be presented to explain ambiguous or technical terms.

· If the writing is fully integrated, parol evidence may not contradict, explain or supplement the writing. Rest. §210(1)

· If the writing is a partial integration, parol evidence may be offered to supplement or provide consistent terms.  Cannot contradict, can add terms that are consistent

· Writing is intended to be final with respect to the terms included in it Rest. (2d) §210 (2)

· Evidence may always be presented to explain  the writing.  Rest. (2d) §213, 214

Exceptions to the parol evidence rule – that is, parol evidence MAY be presented 

1. Agreement made after the execution of the writing

2. Agreement was subject to an oral condition precedent (Rest. §217)

3. Writing is invalid for any reason:  fraud, duress, undue influence, incapacity, mistake, illegality (Rest. §214)

4. To establish a right to an "equitable" remedy, such as "reformation" of the contract  Rest. §214

5. To establish a "collateral" agreement between the parties.

Why the parol evidence rule
· Don't want people to perjure themselves to circumvent contract 

· Want people to be bound

· Promote certainty and finality of written agreement.

· Care taken in contracts – deliberate (channeling function)

· Discourages suits and prolonged testimony

Classical View  [Williston][Thompson Case] – Court should hold parties to the plain meaning.

· Ambiguity – Clear on face; four corners rule; unambiguous

· Integration – Determine whether integrated by four corners of document

· Extrinsic evidence – not allowed to determine parties' intent

Modern View [Corbin][Taylor Case][2d Rest.] – Give effect to parties' intent

· Ambiguity – Evidence allowed to give effect to parties' intent…to uncover ambiguity

· Integration – Evidence allowed to determine whether the document is integrated; merger clause not determinable; partial integration?

· Partial integration – writing intended to be final with respect to terms included in it.  Cannot add terms to contradict; can add consistent terms.

· Extrinsic evidence – allowed to reveal parties' intent.

To establish evidence of Trade Usage
1. Must establish trade usage exists – regularity of observance [1-205(2)]; testimony of experts

2. Party must be bound by it:  (majority rule)

· Member of trade; bound even if not aware; encourages people to learn about their trade

· Bound if should have known by virtue of dealing with members of trade

· Question of fact
3. Evidence of trade usage must not be inadmissible under parol evidence rule.

· UCC is not really clear on how these concepts mesh with the parol evidence rule.

**As a result, courts are split
Classical approach – not admissible if contradicts or varies terms of written agreement

Other courts – UCC acknowledges that this evidence is important.  Always admissible to understand intent of the parties.

Court in Shell case – parol evidence admissible unless it totally negates the express terms.  Here it was not a total negation, so allowed the evidence, and jury found for Nanakuli.

**

Course of Performance
Action of parties in carrying out the contract

Course of Dealing 1-205

· Evidence was presented, but not allowed by trial court

· Evidence of relationship in prior agreements.

Nanakuli v. Shell

Language of written contract seems explicit.

· Had "open price term" contract (UCC 2-205, cmt. 3).

· Contract is enforceable even with open price terms, which vests price setting power in seller as long as acting in good faith/reasonable.

Paving company argues – they do have price protection
· Incorporated by trade usage [1-205]

· Or Course of dealing [1-205]

· Course of performance under the contract [2-208]

Nanakuli says
· Evidence presented that Shell price protected Nanakuli in the other two price increases

· Although Shell said they simply waived the right one time, the court say the jury felt it was course of performance

UCC Evidence
· Classical Approach
Evidence not admitted if it appears to contradict terms of agreement

· Other courts
Always admissible to understand background and content

Nanakuli court
Evidence that will totally negate express terms inadmissible

Promissory Estoppel
Courts do not tend to use promissory estoppel to avoid the parol evidence rule, because difficult to show that reliance was reasonable when oral promise contradicts a signed writing.
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