Contracts

Section II - Outline


Promissory Estoppel

Cases
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Berryman

Pop's Cones

Restatement (2d) §87 – Option Contract
Binding as an option contract if:

All of the following:

· Writing


· Signed by offeror

· Purported consideration for the making of the offer

· Proposes an exchange within reasonable time on fair terms

Or is made irrevocable by statute

Or meets all of the following:

· Promise

· Reasonable expectation that other party would act or forbear

· Does act or forbear

· Injustice can only be avoided by enforcement of the contract

UCC does not apply:

· Real estate contracts

· Personal service contracts

Some courts say if adopt 2-205, have abolished promissory estoppel.  Most courts say it is an alternative to use promissory estoppel if not successful under 2-205.

UCC 2-205 Firm Offer  - does not require consideration or reliance, but must hold offer open

1. An offer

2. By a merchant [2-104]
3. To buy or sell goods [2-105]
4. Signed writing [1-201; 2-205 cmt 2]
5. Gives assurances that it will be held open and not revocable during the time stated, 
Or if no time stated within reasonable time,

Or in no event may such period of irrevocability exceed 3 months [2-205 cmt 3]

Battle of the Forms

Drafters of the UCC saw a problem with the mirror-image rule of classical contract law, since it often did not meet the expectations of the parties.  The "last shot" with the forms prevailed with his terms.  No good reason that the last shot should win.

UCC 2-207 Additional Terms

· Exchange of writings
· Was an offer made?

· Was there acceptance?

· Offeree makes "definite and seasonable expression of acceptance"

· Not acceptance if expressly conditional

· If there was acceptance, what are the terms?

· If not between merchants, additional terms not part of contract

· Between merchants, additional terms are part of the contract unless:

· Offer expressly limits

· Materially alters

· Note:  Court may apply "surprise" or "hardship" test

· Negates standard warranties of merchantability or fitness for particular purpose

· Guaranty of 90% or 100% deliveries where trade usage allows greater leeway

· Reserving to seller right to cancel if buyer fails to meet any invoice when due

· Requirement that complaints be made in shorter time than customary or reasonable

· Does not materially alter:

· Interest on overdue invoices

· Clause fixing standard credit terms (if within standard for industry)

· Notification of objection

· Different terms
· Do not become part of contract

· Treat like additional terms

· Knockout rule

· If there was not acceptance, did they act like there was a contract? [2-207(3)]

· What are the terms?

· Terms on which they agree

· Terms implied by law

· Oral agreement followed by written confirmation
· Contract has been formed under §2-207(1)

· Terms contained in the confirmation become part of the contract if they reflect the oral agreement.

· Once an oral agreement is made, it is not possible to have a conditional acceptance (i.e. counteroffer)

UCC 2-204(3)

Even if parties have not agreed on all terms, contract may be enforceable if:

· Parties intended to be bound

· Can tell what remedy should be; is there enough of an agreement to tell if there is a breach?

UCC 2-715 Consequential Damages
If agreement is silent on damages – UCC will put in gap filler.  Puts in terms that are customary in the industry

Statute of Frauds

[Rest §110], [UCC 2-201], [Wyo. Statute]

Purpose of Statute of Frauds

· Prevent fraudulent claims

· Lessen the danger of fraudulent claims

Evidentiary

· Lessen perjury

· Want people to be deliberate


Cautionary

· Important – K should be in writing

Channeling

To analyze Statute of Fraud Cases

1. Is a writing required by the statute?

2. If so, is there a sufficient memorandum to meet statutory requirements?

3. If writing is required, but not sufficient memorandum, does it fall within the exceptions?

Certain kinds of agreement have to be in writing and must be signed:

· Sale of goods more than $500

· Contracts that cannot be performed in less than one year (narrowly construed– possible within one year)

· Real estate

· Guaranty or surety agreements (debts of another)

· By executor of estate to settle debts of estate (from own assets)

· Marriage pre-nuptials, marriage settlement

Sufficient memorandum:

· Writing

· Document must set out essential terms

· Must be signed by party to be bound

· Can be drafted at any time, even after acceptance

· Can link multiple documents if:

· Together they describe the essential terms

· At least one is signed

· If unsigned, must show on is face that it relates to the same transaction

· May use unsigned writings of other party if can show the party to be bound acquiesced

Exceptions:

Part performance (Rest (1st) §139), (Rest (2d) §139)

· Enforce for specific performance if party is seeking performance

· Reasonably relied and so changed position (detrimental reliance)and injustice can only be avoided by enforcement

· Most courts require at least two of the following:

· Payment

· Possession

· Valuable improvement

· Courts are divided on acceptance of §139

· Court has to hear the very kind of cases the Statute of Frauds was intended to avoid

· Exceed proper judicial role.  If Statute of Frauds is too harsh, let the legislature handle it.

UCC 2-201

Expands Statute of Frauds, expands exceptions.  Adopted by all states.


Does not apply to services, property, interest in land.
1. Sale of goods $500 or more is not enforceable unless writing is sufficient to indicate a contract for sale, signed by the party against whom enforcement is sought.

2. Not insufficient if omits or mis-states a term, but enforcement is limited to the quantity shown.

3. Exceptions

· Specially manufactured goods

· Judicial admission

· Part performance 

· Payment made and accepted, or

· Goods delivered and accepted
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