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Leases
· Part conveyance, part contract

· Conveyance - for period of time; condition of payment of rent.

· Contract - promises express and implied by both parties; 

Categories of Leases

1.  Term of years

A. Any specific period of time (need not be divisible by year).

B. Must have specific agreement

C. Some state have statutes that certain leases (like agricultural leases) cannot exceed certain length of time)

D. Specific commencement date stated if commencement is in the future

E. Specific termination date stated; therefore, must be able to calculate the term.

F. If tenant holds over:

i. Evict

ii. Periodic tenant for period equal to original lease.

2.  Periodic estate

A. Once begun, continues from period-to-period unless terminated.

B. Can be created either by specific agreement or by operation of law.

C. Termination with proper notice

i. Common law:  equal to period of tenancy (month, week, quarter, etc.)

ii. But, if year-to-year, six months.

iii. Notice must specify correct termination day.  

D. Classic holdover tenant; either evict or hold to period (unless year, then hold to just six months).  Exceptions:
i. New agreement supercedes old agreement

ii. Landlord and tenant are actively negotiating a new lease (landlord cannot select option to treat tenant as periodic).

iii. Involuntary holdover for short period of time and landlord is not injured.

3.  Tenancy/estate at will
A. Terminable at the will of either the landlord or the tenant.

B. Terminates immediately, or by statute (most are not terminable immediately)

C. Landlord or tenant cannot will it to continue (death or incompetency terminate)

D. Can arise by express agreement, but most commonly by operation of law - because another estate (e.g. term of years with no termination date) fails.

E. If landlord accepted rent for certain period of time, move back up out of at-will to periodic.

F. Move from term of years to at-will if there is no end date; move from at-will to periodic if accept rent for period of time.

G. At end, Tenant must leave promptly.

4.  Occupancy at sufference- if tenant stays after term of years or after termination of occupancy at will:

A. Defense of tenant (against trespasser label) but landlord may still get tenant out.

B. Common law:  Landlord may treat tenant as:

i. Periodic up to a year

ii. Occupant at sufferance - must leave.

C. Landlord terminates - now tenant is trespasser.  Landlord no longer has duties, and sufferance is created.

D. No obligation to pay rent, but obligated to pay use and occupation.

E. Wyoming - 34-2-129; Landlord may not hold tenant for new term; may collect double rent for holdover, unless agrees to new lease.

F. Two other ways to handle tenant remaining after lease ends:

i. Landlord and tenant are actively negotiating a new lease.  Landlord cannot select option to treat tenant as periodic.

ii. Tenant announced he was leaving, but did not quite make it out by termination time.  If tenant's efforts are reasonable, and new tenant could come in, cannot hold tenant to new period.

License v. Lease
· Conveyance part of lease 

· Right to exclusive possession (exclusive of owner)

· May move to eject.

· License
· Definite period of time; terminable at will

· No right to possession, merely use
· No exclusive right to possession; landlord may be there at the same time

· Combination lease/license (football team in Yankee Stadium)

· OK to have combination, as long as describes clearly

Statute of Frauds
· Applies to leases of more than one year.

· Some statutes require that all leases be in writing

· Otherwise, oral evidence of agreement for leases of less than one year (e.g. month-to-month) are enforceable.

§ 1982 - Prohibits discrimination based on race
· Race extends to nationality

· Does not have exceptions

Fair Housing Act 42 U.S.C. §§ 3601-3619, 3631 (1994)

· Prohibits discrimination based on numerous things

· § 3604(c) Advertisement

· § 3604(a) Refused to sell or rent

· Exemption - 4 units or smaller if owner lives there

· Exemption for private home in actual rental of the facility, but no exemption for the advertisement.

· Exclusion of models

· FHA prohibits advertisements that discriminate if long standing pattern in advertising of only showing renters/buyers as white.  Depends on circumstances and area of country.

· Reserves certain number of units for whites to prevent white flight

· Conflict between discrimination and integration.

· Does not require renting to people with handicaps that cause violent behavior

Familial status
· §3602(k) defines "familial status" to include "one or more children under 18"

· Section added at a time when much discrimination against families with children

· This discrimination was also an attempt o discriminate against minorities

· Limits are OK if landlord shows business reasons

· No straightforward answer on family status discrimination

· Evidence necessary for prima facie case:

1. Showing that member of protected class

2. Applied for and qualified

3. Rejected even though place remained available

· Defendant then has burden of production to bring evidence that explains why the apparent discrimination was motivated by permissible reasons
· Plaintiff then has opportunity to show pretext
Handicap
· Discrimination based on handicap is a condition that substantially limits one or more major life functions.

· To comply, landlord must (§3604 (f) (2)):  make reasonable accommodations which are necessary to afford the person equal opportunity for enjoyment of premises.  

· Must make reasonable accommodations also in rules and policies

Wyoming Fair Housing Act  35-13-201

· No exemption for private units

· Prohibit discrimination on streets and highways, public accommodations, leasing and renting of apartments;  

· Cannot require deposit, but may require payment of damages.

Possession
· Right to occupy, exclusive of other persons.

English (majority) rule:


· Landlord promises to put Tenant into possession.

· Premises shall be open to entry at time fixed by the lease

· Looks at contract side of lease.

· Inserts in every lease an implied covenant that landlord will put tenant in possession on first day of occupancy.

· Applies to leases that begin on future date (sign lease any date prior to beginning date of lease)

· Note:  if lease is for immediate occupancy, tenant responsible not to sign lease until former tenant is out.

· If, at some time during the lease period, the tenant is gone and trespasser enters, tenant is responsible to get him out.

· Policies:

· Landlord in better position to be aware of holdover; to reduce transaction costs, landlord already has the documents and information; tenant would have transaction costs to get to that point.

· Expectation of tenant (going into immediate possession); will probably have to sign another lease somewhere else

· Costs - get holdover out; probably go to landlord to get deposit from which to get use and occupation compensation

American (minority) rule:

· Recognize tenant's right to possession, but does not impose duty on landlord to put tenant in possession.  No promise.
· Relates to conveyance part of the lease - tenant's responsibility to get trespasser out.
· Landlord is only obligated to hand over document that puts T into right of legal possession.
· Policies (these policies do not really answer anything):

· Tenant has legal right to possession, so can go to statute and evict trespasser.

· If tenant wanted to be in possession, tenant should have insisted that such should be put in the lease.

· This is a conveyance, and like any other, there is no obligation of landlord to put into possession.

Tenant's Remedies
1. Damages if injured

A. Historically - covenant were independent (could not stop paying rent)

B. Sue for breach of covenant 

2. Termination; will not pay rent; landlord no longer has obligations either

3. Modern remedies:

A. Rent abatement

B. Repair and offset (tenant fix and deduct expense from next rent)

i. Notice and opportunity to repair must be given to landlord

ii. After that, withhold rent to pay for repair

iii. Limited to one month's rent

C. Pay rent into escrow - at the same time file suit against landlord 

Landlord's Remedies

Common law :  Landlord may use self-help to retake leased premises without incuring liability for wrongful eviction if:


1. Landlord is legally entitled to possession (breach or holdover tenant)

2. Means of reentry are peaceable

· Common law allowed self-help because the alternative was a full-fledged lawsuit.  Now streamlined procedures are available.

Modern Rule:  Landlord must always resort to the judicial process.

1.  Mutual rescission

2. Action for rent

3. Does landlord have obligation to mitigate damages?

A. Landlord is not doing this as agent of tenant 

B. Tenant must pay difference

C. If greater, landlord will now terminate lease, and seek damages and then keep difference.

i. Collect damages for breach of lease

ii. Amount of damages = amount of rent

D. Landlord must make reasonable attempt to put new tenant in

E. If landlord cannot find new tenant, can collect from tenant.

4. More common for landlord to terminate the lease and collect damages

5. Action to recover possession

Summary dispossess proceedings (Forcible entry and detainer)

· Purpose:  to allow the landlord a quicker way to get the tenant out of the property.

1. Notice to terminate lease

2. File suit

3. Many defenses are not allowed (e.g. was not habitable); only was the rent paid

4. Summary action - fast; 

5. Attorney usually not required

· Actual eviction - landlord removes tenant; landlord must have legal right to possession

i. Total  - at this point no more rent is due

ii. Partial - landlord or someone with better title takes part of leasehold estate

a. If landlord takes part, tenant does not have to pay anymore rent - purpose of withholding rent is to punish landlord for interfering with tenant's right to possession

b. If third party, partial abatement of rent

· Constructive eviction
i. 
Covenant of Quiet Enjoyment

G/R:  
neither the landlord nor any person with superior title shall interfere with quiet enjoyment of premises.

i. Express or implied covenant of quiet enjoyment in every lease.

ii. Conditions are so bad and so substantial as to be tantamount to eviction.  Once evicted, obligation to pay rent is terminated.  Must be within Landlord's control.

a.  Substantial

b. Continuing - may be continuously recurring

c. May arise out of latent defects, or arise out of common areas.

d. Tenant cannot waive rights based on latent defects; must disclose.

e. Must be based on something over which the landlord has control.

iii. Tenant must:

a. Notify the Landlord and give reasonable opportunity (consider circumstances of Tenant); Clock starts here.

b. If not repaired reasonably, Tenant must promptly vacate. Most courts allow a month.

Tenant who has abandoned possession
Common law:  no obligation on the part of landlord to mitigate damages (rationale:  landlord cannot interfere with tenant's estate)

Modern trend:  focus on contract aspect

· Good faith and fair dealing - attempt to mitigate damages.

· If there is a prohibition on assigning or subletting, may be argument that landlord still has duty to mitigate damages.

· What must landlord do?

· Make reasonable effort to rent (not necessarily that he be successful).

· Advertise

· Show

· Broker/agent

· If "market rate" of rent is more than tenant (who abandoned) was paying, may landlord rent the abandoned unit for the higher rate and keep the difference?  Yes.  Once market rate is defined - means people are willing to pay that.

· Can landlord rent for term longer than what was remaining on Tenant's abandoned  lease?  Yes.  No damage to Tenant.

· Landlord does not have to prefer renting Tenant's vacant apartment.  Let applicant choose.

· If Tenant leaves property, and Landlord can only get lower rent or is unable to rent, can he recover from Tenant for difference?

· Case law supports when Landlord accepts surrender of Tenant, lease is terminated and Tenant has no further liability.

· Is this fair?  Should Landlord be able to recover shortfall from Tenant?  Consider:

· Old lease is continuing - when Landlord finds new Tenant, Landlord acts as agent for Tenant and either sublets or assigns.  May sue to collect differential.  Landlord still has privity of contract with Tenant.

· Landlord terminates old lease because of breach.  Under contract law, may terminate and recover damages.  Sue for differential as damages.

· If new rent is greater:

1. Continuing lease theory - would have to give the differential to old Tenant.

2. Breach - Terminate and keep differential. 

· Landlord chooses theory based on market.  Knows which market he is in.

Tenant's duties



Landlord's remedies for breach
· Pay rent




-Evict and terminate lease

· Not damage premises


-Withhold security deposit

-Sue for damages

Landlord's duties



Tenant's remedies
· Specific covenants



-Damages

· Quiet enjoyment (implied or express)
-Termination (constructive eviction)

Landlords quickly realized that if covenants are converted to conditions, it makes them dependent.

Assignment v. Sublease
Sublease - tenant grants an interest in the leased premises less than his own, or reserves to himself a reversionary interest in the term.

· Privity of estate between lessor and lessee remains

· Privity of contract between lessor and lessee remains

· Significant minority of jurisdictions hold that a right of re-entry creates a sublease.  Not automatic, so not a reversion.

· But---if the purpose is not to get the premises back, but rather protecting of rights - a reversionary interest is created.

Assignment - conveys the whole term, leaving no interest nor reversionary interest in the grantor.  

· Privity of estate between lessor and lessee is terminated

· Privity of contract between lessor and lessee remains

Privity of Estate
Focuses on conveyance aspect.  Two people have mutual/complementary interest in the same piece of property at the same time.

· Most common - present estate and future estate

· Landlord and tenant

· Life estate and remainder/reversion

· Tenants in common

Privity of Contract
Two parties to a contract (contract aspect of lease)

Assignment
· Landlord may collect from tenant on any of the real covenants if there is privity of estate (e.g. covenant to pay rent.

· Landlord may collect from tenant on any of the personal covenants if privity of contract.

· Promise to pay rent is so important, that landlord may recover under either privity.

Tenant assigns to A
1. A now has all rights to possessory estate

2. Tenant no longer has privity of estate

3. Landlord and A have privity of estate

4. Landlord and A do not have privity of contract - no contract at all.

5. Tenant can assign his rights (to A) but not his obligations under the contract.  

6. In order to get Tenant off the hook, Tenant must get release or novation from landlord.

7. The new contract terminates the old contract.

If original lease had prohibition against assignment or sublease.

If  landlord says "in consideration of A paying rent, I agree.

Can only have privity of estate with one person in possession.  Can have privity of contract with as many people as can have contracts.

Landlord retains privity of contract with A and

Tenant unless release or novation.

· Prohibition on assignment or sublease has the purpose of forcing Tenant and A to go to Landlord to create privity of contract with A.

· Current trend is that courts are inclined to enforce third party beneficiary contract, which may create privity of contract between landlord and A, if there is an agreement to pay rent.

Sublease
Landlord will never get privity of estate with S because S has a different estate.








No privity of contract between Landlord and S.








No liability from S to Landlord.

If S does not pay, may evict.  No contract with S, contract between Tenant and S is gone.

Doctrine of superior title:

If Landlord creates privity of contract with S by written consent to sublease for consideration (rent), he has damages:

· Against Tenant: privity of contract and privity of estate

· Against S, for privity of contract, but never privity of estate.

· There are statutes in a few jurisdictions that Landlord may recover rent from sublessor - creates privity of contract.

Assignment or Sublease?
Common law test:
Intent does not matter.  

If there is something left over at the end = sublease.  

If there is nothing left over at the end = assignment

Opposing argument:
Intent.  If intent is so clear that it overrides common law test.  This is difficult.

1. Landlord may insert clause in lease to bind the new lessee to the terms of the original lease.

2. May also get contract between Landlord and new Tenant.

Ernst v. Conditt

· Court had to determine whether the transfer was sublease or assignment.  Looked to parties' intent.

· In this case, the parties did not know enough about the difference to intend either way

· Original tenant agreed to remain liable, but court held that agreement created no greater obligation than existed in the original lease.  Original tenant remained liable whether assignment or sublease.

· In order for original tenant to not be liable, must be a release or novation.








Recovery

· Landlord has privity of contract with T.

· Privity of estate with T3.

· Arguable that T1 and privity of contract.  Promise was made not only to T but also to Landlord.

Or
· May refer to lease between T and T1.

Among themselves:

· T3 is primarily liable; therefore all can collect

· T1 can collect from T3 if T1 has to pay.

· T can collect from T3.

· T2 has no liability.  No privity of contract or estate.

Approval clause in lease
· Majority of jurisdictions - lessor may arbitrarily refuse to approve a proposed assignee.

· Conveyance part promotes policy against restraints.

· Contract part:  implied covenant that neither party will do anything which will have the effect of destroying or injuring the right of the other party to receive the fruits of the contract.

· Such a clause is for the protection of the landlord in its ownership and operation of the particular property, not for its general economic protection.

· Prohibitions will usually stand - minority will enforce only reasonably.

· Common law - may not unreasonably restrain alienation - courts will allow reasonable

· Contract side - good faith and fair dealing - If there is a provision to alienate, it implies that sometimes it will be allowed.

· Courts will narrowly construe restraints on alienation - will not expand the prohibition.

· Policies:

· Landlord chose Tenant.  Tenant should not be allowed to choose someone else.

· But, Landlord must find a commercially reasonable tenant anyway (to mitigate)

· Tenant could have negotiated for better terms.

· Commercially reasonable grounds to refuse to assign/sublease
· Prospective new tenant has damaged other property. (evidence)

· Financial wherewithal (landlord entitled to some assurance he will be paid) various considerations with commercial lease depending on how rent is calculated.

· If landlord is sincere and reasonable in concerns, landlord may refuse as commercially reasonable objection.

Security Deposits
One of the simplest and most effective remedies of Landlord 
1. Physical damage to premises

2. Failure to pay rent

3. Compensate Landlord for expenses incurred in recovering premises from tenant.

· The only way tenant may not pay last month's rent is if the payment to landlord is designated as the last month's rent.

· Landlord has (in Wyoming) 30 days to return excess security deposit after tenant gives notice of where to send it.

· If there is a change in landlord, security deposit should transfer to new landlord.  Some debate about whether old landlord is still responsible for security deposit.

· Interest:

· G/R:  Unless statute provides that landlord must pay interest need not pay.

Illegal Lease
· If the unit at the time of the lease was in violation of housing code, lease is illegal and cannot be enforced.

1. Must exist at time the lease is made

2. Minor violations do not render the lease illegal.

3. Landlord must have actual or constructive notice.

· Tenant under illegal lease is tenant at sufferance.

Implied Warranty of Habitability - switch to emphasis on contract aspect of lease

· Added to Landlord's obligations (from implied covenant of quiet enjoyment)

· Landlord must supply premises reasonably free from defects that interfere with health, safety, and welfare - safe, clean, fit for human habitation

· Often determined by compliance with local housing code (court will abandon its discretion in favor of terms of housing code)

· If no local housing code, court will use habitability (Javins - adequate heat, light, and ventilation, serviceable plumbing facilities, secure windows and doors, proper sanitation, and proper maintenance) - habitability in fact.

· Must be substantial

· Remedy - now added ability of tenant to stay and withhold rent

· Rent abatement

· Offset and repair

· Duties



Remedies (more contract-related)

Implied warranty of habitability
Damages

Rescission (constructive eviction)

Reformation (adjust rent per condition of premises)

Specific performance 
(may reform for substantial performance)



            Adjust the rent for whatever the landlord can provide.

· Tenant can get immediate relief.  Need not wait for court proceedings to determine damages
· Represents movement toward dependent covenants; one's performance depends on the other's, and there is mutuality of consideration.
· Remedies

1. Fair market value as warranted v. fair market value as is.

A. As warranted - best evidence is the rent agreed to pay

B. How to provide FMV as is:  

i. Evidence of comparables

ii. Expert testimony of comparables; 

2. Promised rent v. FMV as is

· To avoid debate about FMV as warranted.

· Avoids variation in long term leases for increase in rental value.

3. % Reduction

· Assumes all square footage is worth the same amount.  

· Reduce by how much of the place is uninhabitable.

· Does consider change in FMV as warranted for long-term lease.

· Tenant must notify landlord before can withhold rent and allow reasonable period to repair.

· Compare constructive eviction
1. Notice 

2. Opportunity to repair

3. Leave (constructive eviction)

4. Abate (damages)

· Policies  - why are courts and legislatures starting to adopt implied warranty of habitability?
1. Unequal bargaining power -tenant usually not able to negotiate improvement of whatever is wrong.

2. Expectations

A. Tenant purchased package of goods and services in exchange for rent payment

B. Part of the bundle was missing, so part of the rent will be abated.

3. Provide stock of habitable housing

4. Current tenants are not knowledgeable about repair and maintenance.

5. Problems more likely to be central in multi-unit dwelling.

6. Problems are usually expensive to repair (low incentive to repair things that benefit other tenants and successor).

7. Landlord has financial resources to pay for repair (lien on building)

· Implied warranted of habitability cannot be expressly excluded

1. Implied in fact - look at words, court will make best effort to determine what the parties intended.

2. Implied in law - court is not actually looking at what the parties' words were; based on policy it wants to enforce.

3. Can be modified

4. Matter of policy - may not be waived

· Extra amenities that were promised are not covered by the IWH.  However, these things are contracted for.

· Rent abatement may not be appropriate remedy, but can be negotiated.

· Wyo Statute §1-21-1202 (d); What is necessary to waive?

1. "As is" - not a waiver, either in fact or in law

2. "Explicitly waives" - must find out if the waiver was negotiated, and if there was consideration. ("in consideration of $50 rent reduction, tenant agrees to supply own heat")

3. Must know what is being waived (heat?  All heat? Safety? Padlock?)

4. Was flaw drawn to the attention of tenant (latent defect?) so could determine appropriate abatement?

Rent abatement
· If abatement tenant decides on is wrong, court may correct

· Pay entire rent into escrow, and file position (shows good faith); court decides (allowed under Wyo. Statute)

Repair and offset
· Premises are not worth the consideration - therefore, tenant adjusts rent

· Apply the rent to the cost of solving the problems.

· Arguably, this is more effective than abatement, but may not get the job done.

· Must:

1. Notify landlord of the defect and give opportunity to repair

A. Landlord may not know, and must have opportunity to know

B. Give landlord the first choice of what to do.

C. Landlord may able to do it for less money.

2. Offset is limited to 1-2 months' rent

A. If more, will leave landlord without money to operate.  If tenant does his own self short term financing, deprives landlord of opportunity to finance over longer term with security in premises.

B. If more, may withhold rent, but not offset.

C. Generally, tenant may not charge for his own labor, unless licensed.

Compare constructive eviction
1. Implied warranty of habitability may not be available for commercial tenant; therefore, constructive eviction may be viable for commercial tenant.

2. Not every state has adopted implied warranty of habitability (or included sufficient remedies)

3. Some circumstances are breach of quiet enjoyment so significant (no elevator available), even if implied warranty of habitability is not applicable to particular facts

· If breach of implied warranty of habitability is so egregious (no heat), perhaps is breach of quiet enjoyment because remedies may not suffice.

Commercial application of implied warranty of habitability
· Assumes unequal bargaining power, which is not as true in commercial transaction.

· Would depend on nature of tenant.

1. Would be "implied warranty of fitness for purpose"

A. Purpose of habitation is then implied warranty of habitability

B. Possible application, with the right factual situation

i. Unequal bargaining power

ii. Not skill to fix

iii. Not money to fix

2. Landlord would try to demonstrate does not fit scenario.

Retaliatory eviction

· Tenant complains - landlord responds by non-renewal of lease.
· Most courts have held that tenant cannot be evicted as retaliation
· How long is presumed retaliatory?  As long as retaliatory motive exits.
· Also considered retaliatory:
· Raise rent (landlord must try to demonstrate non-retaliatory reasons for raising rent)
· Discontinue services
· Uniform landlord/tenant act

· Complaints to housing inspector
· Complaints to landlord 
· Join tenants' association
· Burden of proof on person making the claim, although legislation and case law has created presumption if action is taken within specified time after good faith complaint (usually 90-180 days)
· Landlord must then come forward with rebuttal to retaliatory motive

· Remedies that are already there are still available:

· Damages

· Rent abatement

Landlord's Tort Liability
Common law:  Landlord had no tort liability because leasehold estate has been transferred to tenant who is not responsible.

Exceptions:

1. Hidden danger of which tenant was not aware (latent defect); landlord must disclose

2. If lease for public use (probably not store)

3. The part of premises where injury occurred is under control of the landlord.  

Exception:

· Common area, or

· Areas under the control of the landlord (like furnace) that are not common areas

4. Lessor has expressly promised to repair the defect (breach of covenant)

5. Landlord made a repair negligently

6. Duty imposed by statute or ordinance to make the repair.

· Generally, the landlord has a duty of reasonable care.

· Liability may be based on:

1. General negligence theory of tort liability

2. IWH - beneficiary may be tenant or tenant's guest.

3. Strict liability

· The rule in Wyoming (and other states) is common law rule with six exceptions.

· Landlord's liability for criminal activity on premises:

· General rule:  landlord has no liability for criminal actions of third parties.  However, cases have developed some exceptions:

1. No liability for actions inside apartments (because no control)

2. Some cases have held that landlord must:

A. Exercise reasonable control over common areas

B. Under doctrine of misrepresentation, if represent certain security level (show security features) that either are not there of landlord discontinues) may be guilty

Landlord's Duty to Repair
Common law :  Landlord had no duty to repair (conveyance)

· Under IWH, landlord has duty to repair 

· Tenant no responsibility for making repairs, except damage caused by himself or guests.

· Unless there is a shift by contract, landlord is responsible, but this covenant is independent of covenant to pay rent.  Tenant must pay and then sue for damages.

· Tenant may still have a duty to pay rent (IWH may cover this), even though no duty to repair.

· Tenant's Duty - Tenant has duty to maintain in good repair (keep from breaking), i.e. not to cause damage.

Sequential interests (leasehold/reversion)

· Duty not to waste

· Tenant's duty to return premises in original condition, normal wear and tear excepted.

· Cases are factually oriented re:  whether changes are waste (e.g. chandelier)

· Usually make changes with prior consent
Affordable Housing
· IWH - maintain stock of safe and habitable housing

· Problem:  economy has to be able to support it. 

· To the extent that safe, affordable housing is not paid for through rent, the number and quality suffers.  Someone must pay for cost of housing.

· We tax ourselves to ensure "safety net."

· Redistribution results from taxation

· Building affordable housing

· Tax incentives

· Zoning regulations may encourage

Transfer of Real Property
1. Seller decides to sell and sets price

2. Broker shows the house and produces a ready, willing, able buyer

3. Set up enforceable contract.

A. Buyer prepares purchase offer

B. Seller signs to accept

C. Deposit (down-payment) held by broker

D. Occasionally, seller prepares contract of sale.

4. Financing - bank issues commitment letter - usually has conditions and limited time

5. Title history - is the property actually owned clear by the seller.

A. Attorney goes to land records office and searches title

B. Attorney renders title opinion, based on that search.

A. Abstracter (not necessarily attorney) search land records and produces abstract of title.

B. Sends abstract to buyer's attorney who examines and certifies (same as method 1).

A. Title insurance - company has own copy of everything in land records.

B. Prepare abstract

C. Same company examines abstract and tells what status (probably attorney in title insurance company); issues binder

D. Send and buyer and insurance department

E. Issue title insurance policy.

· All three processes may culminate in title insurance.

5a.  Appraisal - one of the conditions of commitment letter.

5b.  Prescriptive easement - off-record risk; other interest that has physical evidence which would provide notice that the interest is there.

5c.  Inspection - to give knowledge of items that have constructive notice.

5d.  Survey

6. Closing adjustments - mainly an accounting exercise.

7. Closing

A. Seller executes deed

B. Buyer executes mortgage

C. Other documents

8. Deed, mortgage, satisfaction of old mortgage must be recorded
9. File 1099B

Real Estate Brokers
1. Open or general listing - listing to multiple brokers; commission to whoever first brings ready, willing, able buyer.

2. Exclusive agency listing - broker earns commission when anyone brings buyer (except seller)

3. Exclusive right to sell - multiple listing; different than method to earn commission, but works with exclusive right to sell.  If another agent finds a buyer, it will come through the listing broker.

4. Ready, willing, able buyer - historically will earn commission even if does not close, but the modern trend is to require closing to earn commission.

Drafting the contract of sale
· Must satisfy the Statute of Frauds
· If no signature or no writing, contract is unenforceable

· Contract must include:

· Identify the parties

· Description of the parties

· All other essential terms  - price
· Signed by the party to be charged

· May be applied as strict rule, or may be applied as principle

· E.g. Description:  123 Main Street 

· Strict rule:  Court is unwilling to figure out legal description if not on contract

· Principle:  court will try to determine whether the contract contains enough information to document that the parties agreed to sell a parcel of land.  Is there agreement as to the meaning of 123 Main Street?

· If the court can settle this, based on the facts of the case, it passes both the 

1. Statute of Frauds test and

2. Ambiguity/specificity test

· Exceptions
· Part performance exception

· Part performance must be specifically referable to the contract of sale.

· Take possession - specifically referable

· Selling house usually not specifically referable

· Admission of the contract
· Some courts say failure to deny is not enough without reliance

· Must be some evidence of the deed - someone saw it (on exam - do not deny; may say difficult to prove)

Marketable Title
1.  "Marketable title" is relative to what the contract of sale says.  If contract says nothing, seller must deliver unencumbered fee simple absolute.

· If contract is silent, covenant renders title unmarketable

· If seller has only fee simple determinable, not marketable.

· "Seller will deliver marketable title free and clear, subject to restrictions and easements of record.  Need not deliver free of encumbrances of record.

2. How certain must a defect be to render the title unmarketable?

· Must be reasonable

· Must show colorable claim/ reasonable argument (e.g. colorable claim of forgery is if someone says "that is not my signature")

· Reasonable person would accept as being free from claims

· To clear up confusion, buyer should say in contract "marketable title of record"

3. If contract says "subject to covenants" and there is a restriction to one-story house, not unmarketable because buyer agreed to it.  

· Buyer should re-draft; find out what the restrictions are and list them.

4. The fact that the existing house violates the covenant makes the title unmarketable, because there is potential for litigation here.

· Need contract language "and such easements and covenants are not currently violated by existing structures or uses."

5. Public ordinance

A. Although one could argue that there is a record of zoning ordinances, "of record" usually means private record.

B. Existence of the zoning ordinance does not make the title unmarketable (buyer has duty to know the law).

C. Violation of the ordinance does render the title unmarketable.

Time is Not of the Essence
· Usually in real estate contracts, time is not of the essence.  Closing date is formal statement, but not necessary to meet that to comply with contract.

· Reasonable time after closing date is acceptable. - couple of weeks to a month.

· If time is of the essence, put that in the contract and clarify that it is intended.

· Put in contract what a reasonable time after closing is, and on that date time will be of the essence.

Breach of sales contract
· Compensatory damages - FMV as promised on closing date less contract price (usually essentially the same)

Marketable title v. insurable title
· Marketable - free from colorable claims or threats to title (question of law)

· Insurable - Title that insurance company will insure as free and clear of defects other than as state in contract.

1. May be unmarketable but insurable (Conklin v. Davi adverse possession).

2. Title by adverse possession may be marketable if seller can show that other claimants would not succeed.

3. May be marketable, but if not insurable (company will not take) and that is what the contract stipulates, no good.

Equitable Conversion
· Will treat as done what should be done.

· Risk of loss

· If enter into contract that both parties would be able to perform, converted from personal property to real property

· Buyer or seller entitled to decree of specific performance

· If buyer has property, seller has either:

· Cause of action or

· Purchase price

· Either of which is personal property

· If this doctrine applies, buyer has equitable title and bears the risk of loss at the date of the contract.

· Equitable conversion applies only in the absence of another agreement.

· To avoid, may put in contract "must be in present state less wear and tear"

This is not the majority rule, but is the majority of the three rules.  The other two:

1. Massachusetts rule:

A. If the improvements are an important part of the consideration, and they are

B. Materially destroyed,

· Contract is not enforceable by either party.

· If either condition is not met, the contract is enforceable with abatement of purchase price.

2. Uniform Land Transactions Act

A. If improvements are an important part of the consideration and materially destroyed, seller cannot get enforcement

B. Risk of loss transfers to buyer at the earlier of transfer of title or possession.

C. If either condition not met, abatement of purchase price

Duties of Broker
In order of declining culpability:

1. Intentional affirmative representation

2. Intentional and omissive

3. Negligent affirmative representation

· Does not know - gross disregard for truth.  Makes affirmative statement anyway.

4. Negligent omissive

#4 gives greatest avenue for debate. 

· Broker is professional, and has a duty to know or find out and disclose to buyer.

· California clearly has this duty.

· Alabama broker clearly does not have duty.

· Other states are between.

#3 and #4 usually do not apply to seller.  Seller usually knows, so not matter of negligence.

· Modern - broker usually asks seller series of questions.  Not always effective in avoiding liability.

· In most instances, broker is agent for seller, so seller is responsible for actions of broker.

· Or, seller may have independent duty if defect is such that duty arises.

Duty to disclose - If

1. Defect is not apparent and discoverable on ordinary inspection, and

2. Defect materially affects the value of the property

· Must be material - two tests:

1. Objective - would a reasonable person attach importance in deciding to buy

2. Subjective - does it affect the value to this person.

· Courts differ in how much inspection is required on the part of the buyer.

CERCLA

1. Hire environmental to look - is there anything that should be investigated?

2. There is something - preliminary review; look at records.  If find no problem stop.  If potential that not all oil was used, e.g.

3. Investigate

Merger
· If contract for sale is executed and followed by deed; if contract promises are not re-stated in deed, they are gone.

· Based on parol evidence rule - may not admit evidence of prior document that contradicts present document.

· Avoid problem by preparing a letter agreement with items in the sale contract (contemporaneous agreement so not subject to parol evidence rule).

· Argument to be made if there is no letter agreement

· Deed covers title to the property, while

· Sales contract covers improvements
· Therefore, deed was not intended to be full integration.

Implied Warranty of Quality
· Lempke v. Dagenais - 

· Implied warranty - based on both contract (privity) and tort (remedy)

· Contract - two limitations

1. No recovery for personal injury

2. Historically, breach of contract actions are available to the parties to the contract

· Gradual movement to tort view

1. Implied agreement - imposed a duty; if there is breach that caused harm - recovery.

2. But, recovery in tort is not for economic loss, but rather personal injury.

3. Limitation on tort is that tort has shorter Statute of Limitations.

· Consequences of contract breach are known.

· Tort injuries generally show up sooner.

· Held in this case:  

· Privity of contract is not necessary (this is like tort)

· Remedy - economic loss (this is like contract)

· Policy
1. Latent defect - miscarriage of justice to hold against subsequent buyer.

2. Type of buyer has changed

3. Subsequent buyer has little opportunity to inspect - not in a position to discover defects; entitled to rely on the skill of the builder

4. Builder will not be taken unaware by extension to subsequent buyer.  Already had duty for workmanlike quality.

5. Limitation might lead to sham first sales to interpose first purchaser.

· Obvious Defect
· (Economic policy) Original purchaser recovers, but not subsequent purchaser because subsequent purchaser can negotiate the purchase price to allow for damage.

· Non-assignment of the cause of action, because subsequent buyer has recovered through discount and original purchaser must recover from builder.

Implied warranty
· Mass produced - implied warranty of habitability

· Contractor - Implied warranty of workmanlike quality.

· Cannot be waived - because implied warranty is created by law on the basis of public policy

· What is the warranty?

· Builder --- initial buyer --- subsequent buyer

· Owner--- subsequent buyer normally does not have implied warranty of habitability (may impose express warranty.

Deeds and Conveyancing
1. Earliest - livery of seisin was necessary. There were deeds, but deed was not the conveyance

2. Statute of uses (1535)

A. Statute supplied the symbolic transfer, so contract was conveyance of legal title.

B. To avoid secret sales - deed of lease and release; sale of leasehold estate, then release sellers right of conversion.

C. Grant deed - used to convey freehold estate

Modern:

Warranty Deed - makes the conveyance; has covenants about what the grantor is promising:  traditionally six covenants:

1. Present

A. Seisin - I have possession of the land at this moment.

B. Right to convey - overlaps seisin; if have fee tail or right of first refusal has been granted, do not have right to convey.

C. Encumbrances - there are no encumbrances on the land.

i. No charges (like lien or mortgage) against the land

ii. Servitudes - no easements or covenants.

2. Future -  in the event that someone takes the land, I will make good.

A. General warranty - I will forever warrant and defend the premises

i. I will litigate

ii. If I lose, I will make good

B. Quiet enjoyment - no one with a better title will interfere with the use and enjoyment of the grantee.  Statute of Limitations does not start until actual or constructive interference.

C. Further Assurances - If I do not have good title, I will take whatever actions are necessary to make it good. (this is the first covenant to be omitted in modern deeds)

Special Warranty deed
· Conveyer restricts liability to claims that arise by, through, or under [him].

Bargain and sale deed or grant deed
· Fit into general or special warranty deed.

Quitclaim deed
· No promises about quality of title; I give everything I have, whatever that is.

Elements of a deed
1. Granting clause

A.  Names of grantor and grantee (may insert common law limiters ["and her heirs"])

B. Recitation of consideration - full consideration need not be recited (but should)

C. Operative words of conveyance - must be signed by the grantor (or part performance by recording the deed and occupying the premises)

D. Description of the property

i. Metes and bounds - keep going until get back to the beginning

ii. Government survey

a. Divided the country into prime meridians

b. Describes the land east and west by townships and ranges

c. Divide each of those squares into 36 square miles

d. Each square (640 acres); divide into parts that can be described ("NE ¼ of SE ¼….")

iii. Plat description

a. Surveyor calculates the exact measurements of the area; 

c.  Record the plat

d. Information on the plat is government survey and/or metes and bounds

2. Habendum clause (to have and to hold)

A.  Restates the operative words of conveyance (may use common law words).  This is not necessary in modern deeds.

B. The idea is to say how long the conveyance lasts.

3. Covenants

A.  Wyoming statute implies covenants

B. May put other things in

4. Execution of the deed by the grantor

Installment Contract
· In reality - mortgage substitute (financing contract); idea is to finance the sale rather than to market the property.

· Two approaches in addition to treating like a mortgage

· Liquidated damages - agree ahead of time what damages will be if there is a breach

· Constitutional (due process) Notice; opportunity for hearing; this method is not proper

· Traditional:  If buyer doesn't pay, seller can get the property back faster.

· Modern:  In equity, treat like mortgage, which means must foreclose

· Remedy:

· Foreclosure

· Reinstatement

· Restitution

· Problems:

· No deed is delivered

· Do title search right away

· Record contract of sale

· Seller may still have mortgage on the property

· Supposed to apply to pay off the mortgage

· How to ensure?

· Purchaser can make mortgage payments

· Seller make payment, but send notice to purchaser that payment has been made

· Pay through third person

Recording Acts
· Under the recording acts, a subsequent bona fide purchaser is protected against prior unrecorded interests.

· Common law
· First in time (first delivery)

· Two legal interests - first in time prevails

· One legal interest, one equitable 

· Legal interest first - first in time prevails

· Equitable interest first - 

· If legal interest was acquired for value and without notice, legal interest will prevail

· Otherwise, first in time prevails

· If purchaser is not protected by the recording act, revert to common law 

· Types of recording acts:

· Race statute
· Subsequent purchaser must be for value and without notice to be protected under the statute.

· The person who wins the race to record, wins.

· If the subsequent purchaser does not record, go back to common law 

· Exists today only in Louisiana and North Carolina
· Notice statute
· If subsequent purchaser acquires for value and without notice, protected by the statute

· If subsequent purchaser had notice of a prior unrecorded instrument, the purchaser could not prevail over the prior grantee

· Race notice statute
· If subsequent purchaser acquires for value without notice and first records

· Subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser:

· Is without notice of the prior instrument

· Records before the prior instrument

Notice

1. Actual notice

A. Knowledge

B. Question of fact

2. Constructive notice

A. Information is readily available

B. Duty exists to go to records office, so if it is recorded, there is constructive notice.

3. Inquiry notice

A. Obligation to make further inquiry into a fact (someone on the property) that may reveal fact 2 (someone else has an interest)

B. If a reasonable inquiry would lead me to knowledge, then I have inquiry notice

Record books
· All deeds are kept there

Index 
· Methods to get into records.

· Grantor

· Grantee

· Tract - as land descriptions got better, this became possible; plat descriptions also made this possible

· Majority rule:  proper indexing is not necessary to be properly recorded

· Minority rule:  To have proper recording, must be properly indexed

Acknowledgement
· If improper acknowledgement, and it is patent and gets on the record, there is no constructive notice. (example:  no deed at all; expired notary)

· If the impropriety is latent (no way to tell the defect by looking); there is constructive notice (example:  person did not appear before the notary) 

· Curative act - cure defective acknowledgements

· Once a deed has been recorded for ten years, and no complaint is made, defective acknowledgement is considered cured.

· As if it has always been correct

For value
· To be protected under the recording acts (except in Colorado and Missouri), must purchase "for value"

· Distinguish from consideration

· Must be more than nominal with regard to the value of the property

· Purchaser can get a bargain

· Note that the deed (contract) may be valid as a contract with consideration without regard to sufficiency

Easements
· Incorporeal (not possessory) heriditament (attached to land).  Gives a person the right to use (not possess) the land.

· Have a right to use, but not possess (bring an action in trespass).

· May be any length desired, as long as it is not "at will" (this is a license)

· Profit a prendre 

· Easement with the right to take something from the land

Types of easements
1. Affirmative or negative - imposed by operation of law

A. Affirmative - may perform something on the land (like cross back and forth)

B. Negative - restriction on use; e.g.

i. Lateral support (digging on adjoining land, must provide lateral support to keep lot from collapsing)

ii. Riparian water right (may use, but not use up)

iii. Right to air, light, water

2. Appurtenant or in gross

A. Appurtenant - attached to dominant estate (attached to the land)

i. Affirmative - If owner of Lot B sells to X, X now has the right to go in and out.  The easement is attached to Lot B - the dominant estate.  It burdens the servient estate for the benefit of the dominant estate.

ii. Negative - attached to the benefiting lot.  Burden on servient (not digging the gravel).
B. In gross - attached to a person

i. Does not have a dominant estate, but rather a person (could be a corporation)

ii. Individual gets agreement from landowner to cross land to get to fishing hole.  Landowner is still servient estate, but now no dominant estate.  This is affirmative in gross.
iii. Individual moves, but easement does not transfer to anyone else.


Appurtenant
In gross

Affirmative
Across property to get to house
Fishing or hunting access

Negative
Only operation of law.  Lateral support
NOT USED

Creation of easement

1. Express grant or reservation - must be in writing (to satisfy Statue of Frauds):  "I grant an easement to go in and out."  "I convey reserving to myself…"

Exceptions to Statute of Frauds

2. Implied grant or reservation - do not use the words, but the facts create it.

3. Easement by prescription/adverse possession - when period expires with elements met, then have right to use, not possession.

· Easement transfers to subsequent party with dominant land; burden transfers with servient land.

· Common law rule:  a grantor cannot reserve an easement in favor of a third party.
· "Right of way" 
· Easement or fee simple on a strip of land - split of case law
· More toward fee simple
· Probably an appurtenant easement, because specifically for the RR, if RR wants to abandon it, they can sell it.
3. Implied easement
A. Implied from a previous quasi-easement (implied from previous use)

i. Must have been a common owner (up to the point of the separation)

ii. Use must be apparent (need not be visible)

iii. Use must be continuous (regular fashion that would be used for that property)

iv. Must be a reasonable necessity

Example:

a.  If road goes through property which is later broken into parts, cannot have easement across own property

b. Therefore, a quasi-easement - across the front part of the property in favor of the back part of the land.

c. When the back part of the land is sold, it becomes a separate parcel - no reference to an easement.

B. Implied easement of necessity

i. Common owner

ii. Strict necessity - e.g. Grand Canyon, ocean surrounding

a. Not to the extent of life and limb

b. Does not change if it was front parcel that was conveyed; would be implied easement for seller remaining in landlocked parcel

· Policy:  wasteful to have land that is unusable because of the way it was divided up.

· Question of fact, so owner can adjust price if easement is expressly excluded.

· Most states have a statute requiring that owner of landlocked parcel may get an easement to go in and out if pays.

C. Easement implied by conveyance with reference to a plat - always some kind of subdivision involved.

i. Common owner

ii. Lots and street and easement clearly shown on plat

iii. Conveyed with reference to the plat.

iv. Must be necessity (either reasonable or strict)

· Example:

1
2
3
4

XXXXX
XXXXX
XXXXX
XXXXX

8
7
6
5

Suppose X owns lots 4 and 5.  The City had the easement to the street, but abandons.  X decides to build a building covering both of his lots, thereby blocking the street.

· What rights does Y, the owner of lot 1 have?

· Implied easement - these are the elements:

1. Common owner - in this case, owner of lots 4 and 5.

2. Lots and street clearly shown on plat

3. Conveyed with reference to the plat.

4. Must be necessity - either reasonable or strict (depending on the circumstance and the court's view.)

· Example:

· Subdivision on the shore of a lake, with a road going through it, with eight lots.

· Right-of-way pathway through the subdivision to get to the lake (recreational subdivision), goes between lots 2 and 3, using land from lot 3.

· X purchases lot 3, and decides to put a fence up preventing passage.

· No mention in the conveyance to indicate the easement.

· Implied easement?  Requirements same as above, but will generally require strict necessity.

· Depends on court's interpretation of "strict"

· Wyoming more recognition of "necessity" for recreation

· Common elements in these examples

· Someone conveys more than one parcel of land.

· Some degree of necessity

· Necessity is unclear.

Prescriptive Easement
Prescriptive Easement




Adverse Possession
1.  Use
(not exclusive)




1.  Possession

2.  Open, visible, notorious



2.  Open, visible, notorious

3.  Use that is continuous and uninterrupted

3.  Continuous and uninterrupted for statutory period - ejectment

4.  Use must be hostile (by the claimant)


4.  Possession must be exclusive

5.  Acquiescence by landowner to the fact of

5.  Possession must be hostile (by the claimant)

    the easement and lost grant (only 10 states require this)

Hostility

· I refuse your permission, and I assert my right to be there.

· Within the control of claimant

Acquiescence

· Controlled by the landowner - acknowledges lost grant

1. "You have no right to be there, but I give permission"  "Thank you"  No acquiescence; no hostility

2. "You have no right to be there but I give permission"  "Never mind; I have a right to be here"  No acquiescence; hostility

3. "You have a right to be there by lost grant" "Never mind; I have a right to be here" Acquiescence; hostility

Covenants - promise
· Affirmative - Promise to do an affirmative act; must be in writing signed by grantor (grantee is good) S/F

· Gaudio says "real covenant"

· Usually enforced at law because law is normally adequate remedy. Recover money damages
· Promise to do some affirmative act with regard to my (or someone else's) property (e.g. fence)

· Promise to pay money with regard to a piece of land (e.g. pay money to fix fence)

· Restrictive - Promise not to do something

· Usually enforced in equity (injunction or specific performance) Only if not remedy at law is not adequate.

·  E.g. Not to build building

· E.g. to build building of at least two stories (does not have "not" but still restrictive)

· Most common use of restrictive covenant, affirmative covenant, and easement:

· Condominium

· Mutual relationships and promises to each other; common facilities

· Easements - how to get the plumbing, heat ducts to each of the units? high-rise needs easement to get to upper floors.

· Restrictive covenants - used solely for residential purposes

· Affirmative covenant - assessments to pay fees 

· Payment to maintain the easement - to make an effective easement, usually must put together with covenants. 

· What if person does not comply with covenant?  Action for damages (court of law).  In order to bring action in equity, the remedy in law is inadequate.

· Therefore, action to enforce affirmative covenant is at law.

· Remedy at law (injunction) is inadequate, so must ask for equity.  

· If all promises were between original promisor and promisee, would only need contracts.  Would not need covenants.

· System of preventative measures - covenant (burden) not easily passed on unless certain elements are met.

· Suppose promisee (seller) conveys his estate.  Does the "benefit" pass on to the buyer (benefit of the covenant that the promisee made). 

· Elements not as demanding for the benefit to run as for the burden to run.

Law of Affirmative Covenants
Elements (Spencer's case) for burden to run with the land 

1. Intent that the burden shall run

2. Privity of estate

3. Touch and concern the land (cannot be against public policy)

4. X must have notice

Elements for benefit to run with the land Y wants to enforce against promisor; if Y wants to enforce against X, the four burden elements and the three benefit elements must be met.

1. Intent

2. Privity of estate - only vertical, and can succeed to lesser estate.

3. Covenant must touch and concern the land

Notice is not required - so what if Y does not know there is a benefit from promisor (or X)

Required for promisee to enforce against X

1.  Intent
· The covenant must be created in such a way that there is an intent that the covenant run with the land. 

· Covenant can be enforced regardless of whether it states that it is binding on heirs, successors, and assigns, if can demonstrate that it is binding.  

· Easiest way to do that is to put it in the deed, but it is not necessary to put in the deed.  

· Normally it will be viewed as intended to run with the land. 

· If do not want it to be binding, say so.

2.  Privity of estate
· Horizontal privity

· Between promisor and promisee; mutual ongoing relationship

· Mutual (continuing) common law - arises in limited group of situations  Deals with a single piece of land with two interests.  None of these involve neighboring landowners.  Difficult to enforce easement or covenant.

· Relationship between landlord and tenant is mutual, continuing, T owns present possessory estate; L owns future possessory estate.  Must pay rent.  Something that signals because of ongoing relationship that there is obligation.  Successive

· Relationship between owner of life estate and owner of remainderment.  Complementary in the sense that they are successive.

· Two tenants in common (now simultaneous). Interest in the same piece of land.

· Owner of fee and owner of easement.  Continuing mutual relationship with respect to that strip of land.  

· Instantaneous - does not involve mutuality; simultaneous

· At the time the promisee conveys to promisor, the promise is made (in the deed or in a collateral document); 

· Successive

· As long as the promise was made at the instant of the conveyance, there is privity

· Courts probably would not require that promise in the same document, but must be made before the transaction is over.

· This has opened up a lot; as long as promise at the same time, meet the horizontal privity requirement.

· Vertical privity

· Between promisor and successor of the promisor

· X must succeed to the same estate that the promisee had, or at lease of same duration in part of the premises.

· If promisor conveys everything he had to X, then have vertical privity (sometimes successive privity)

· May convey some of it, but must be for same duration. If promisor owns in fee simple absolute and executes a 100-year lease for all of it, this is not for the same duration, so no vertical privity.  The covenant would not be binding.  Stays with promisor

· Makes sense if 100-year wall and I have a one-year lease, I should not have burden to repair.

· Landlord to Tenant to Assignee 

Horizontal and vertical privity examples
· Between L and T there is mutual horizontal privity of estate.

· Between T and A there is vertical privity of estate. (succeeds to same estate or at least part of it for entire period)

· But - if A was subtenant instead of assignee, there is no vertical privity between T and S (did not succeed to same estate - it is something shorter than what the T had)

3.  Touch and Concern the Land
· Policy limitation on which covenants can be enforced.

· Affect parties as landowners not merely as members of society.

· Some do not want to be enforced because too frivolous.

4.  Notice
· Recording acts

· Actual, constructive, or inquiry notice can satisfy

Required for Y to enforce against promisor - restrictive covenant (enforced in equity) - benefit
1.  Intent
· Usually benefit is intended to run with the land.

· To ensure, put in deed 

· If no intent, should disclaim "for as long as I own it"

· Otherwise presumed to bind myself, heirs and assigns.

2.  Privity of estate
· Only vertical privity required - not horizontal

· Y must succeed to some interest (not same interest).  Duration need not be the same, amount of land need not be the same.

· Lessee can enforce covenant against promisor, but promisee cannot enforce against lessee

3.  Touch and Concern the land
· Same thing as burden consideration

· Covenants should make sense; what is the purpose of the covenant

· Court does not want to have spurious covenants attached to the land, or rendered inalienable because tied up with covenants.

· Other covenants against public policy

· A promises not to convey to any member of the black race.

· Covenant not to use the land in competition with owner of another lot.

· Covenant that relates to commission of a crime.  Unenforceable.

· Restrictive covenant
· Part of the bundle of sticks is conveyed back to the grantor, so must meet the statute of frauds because it is an interest in land.

· Covenant may be created by:

· Express grant or reservation

· Should be memorialized in writing. 

· Implied

· Subdivider extracts promise from each purchaser to use only for residential purposes.

· Sells last lot and does not put the covenant in.

· Other owners assert there is a restrictive covenant on that lot as well, due to the pattern.

· In Massachusetts, must meet the Statute of Frauds cannot imply the covenant.(must be in writing)

· In most jurisdictions, implied reciprocal restrictive covenant.

· Common owner

· First person to purchase a lot in the subdivision made a covenant

· Common neighborhood scheme - at the moment that the developer conveyed the first lot, there is an implied covenant with the other lots.  (Reciprocal covenant)  Pattern of development.  

· Things that arise later may be used as evidence that there was intent to have the implied reciprocal restrictive covenant.

Equitable Servitudes
· Binds the land, like negative easement

· Equitable servitudes are property interests, more like easements.  

· Might be implied (as in Sanborn v. McLean cannot build gas station) - reciprocal negative easement

· Or express agreement

· Tulk v. Moxhay remedy enforced in equity, not in law. Different from covenants.

· Three elements to be enforced:

1. Intent

2. Touch and concern the land

3. Notice
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