SECURED TRANSACTIONS - FALL 2001


Why Secured Transactions?

· Insurance that loan will be repaid

· Use of stuff (collateral) to secure loan

· Take everything you can as security - even though (like liquor lic.) it may not be worth anything
Remedies of Unsecured Creditors (State Law)
· Judgment (become judgment creditor)

· Levy on writ of execution

· Ask court to award expected costs of collecting judgment to the judgment

· Garnishment - wages, bank accounts

· Deposition in aid of execution (to learn what the judgment debtor has)

· Get the writ prior to discovery

· Search for other debts

· UCC lien search

· Bankruptcy court

· Attachment prior to judgment

· Emergency

· Usually required to put up bond

· Self-help is not allowed

Remedies are cumulative
· If something goes wrong with the security agreement, can go back to these remedies

Creditor
· Anyone owed a legal obligation

· Rather like a partnership

· Creditor is in underdog position

· Has made himself a lender, without the tools of other lenders available (sort of become a partner)

Exemption Statutes
Even if have unemcumbered assets, may keep them if exempt.

Wyoming law
· Once judgment is obtained, may make it a lien against any real property in the county where got the judgment if in District Court.

· If other court, can transfer to District Court

· Take transcript (must define) and file in District Court

· Then, writ of execution effectuates the judgment; file return, then can create judgment lien.

Foreclosure
Lien  - like a property interest; another stick in the bundle

Foreclosure - creditor can apply the value of the collateral to the debt.

Types of liens
1. Consensual lien (security agreement)

2. Statutory (mechanics;)

3. Judicial lien

Note:  example on page 27 of beginning of security interest:

· Failure to buy back property when previously sold and agreed to buy back, is beginning of security interest.

Deed in lieu of foreclosure
· After default, agree to take deed in lieu of foreclosure 

· Cannot take at front end and agree not to record if debt is repaid  → this makes it look like a security agreement

· If an arrangement looks like a secured transaction arrangement, it will be treated as such, regardless of what the parties call it.

· Deed in lieu of foreclosure does not cut off juniors, so must ensure yours is the only cloud.

· This mechanism is available because it is very clean

· May give the debtor cash in exchange for deed in lieu of foreclosure and forgiveness of debt.

· Never do it if property value less than mortgage amount.

Article 9 Scope § 9-109
· Applies to security interest created by agreement:

· Personal property

· Fixtures

· Certain kinds of paper and intangibles

· Does not apply:

· If preempted by federal or state statute, regulation, or treaty

· Landlord lien

· Assignment of wages

· If otherwise covered but results from sale of property

· Real property

· Contract rights

· Tort claims

Foreclosure process for personal property
§9-610 Secured party can sell

· Forecloses debtor's right of redemption

· Extinguishes debt

· Commercially reasonable way

§9-623 Right of redemption

§9-617(a) - rights leftover

· Purchaser gets all the rights of debtor

· Discharges subordinate security interests


· Real Property

· Debtor remains the owner and is entitled to possession until right of redemption is foreclosed

· Only purchaser may dispossess

· Action for eviction or ejectment

· Or writ of possession/writ of assistance

· Personal Property

· Article 9 UCC

· Favors creditor in almost all cases

· §9-609 gives secured party the right to take possession immediately on default
· Need not involve court if can do so without breach of the peace

· Easiest is writ of replevin

· File civil action against debtor

· Upon filing can move for order grating immediate possession - hearing within 10-20 days - if establish that plaintiff is likely to prevail, can get writ

· Creditor sells in commercially reasonable manner

· Right of redemption ends with sale, so can redeem any time.


· § 9-609 - empowering feature of Article 9
· Limited by breach of peace

· Can avoid the problems we saw in Chapter 1 with larceny or conversion by having a security agreement
· Trespass without more is not necessarily a breach

· Two primary factors are considered:

1. Potential for immediate violence

a. Private v. individual (private greater potential for violence)

2. Nature of premises intruded upon

a. Cut chain is OK - put back together

· Problem with debtor saying "no" is that when the creditor hires a repo man, he will ignore what you say

· §9-609(a)(2) - creditor may leave property in possession of debtor, but render it unusable

· Misrepresentation is OK

· Should tell debtor to try to work out payments

· §9-602 - Cannot contract away the bar against breach of peace

· §9-603 - Can define standards (but not for breach of peace)

· §9-609  Cmt. 3 - Does not authorize creditor without judicial process to use law enforcement.

Receiver
· If have interest and having trouble getting it, can go to court and have receiver appointed.

· Court is not involved in what's going on (e.g. preserving the value of inventory)

· Receiver can go back to the judge each time to see what to do at each step (but cannot usually do this ex parte)

· Sometimes the creditor is the receiver

When to get a receiver

1. Situation has gone beyond what you want it to

2. Collateral has characteristics that make it difficult to deal with.

Self-help against Accounts Receivable

· Don't usually touch if there is no default

· May send notice to account debtors to make payments directly to secured creditor §-607
· Account debtors may not want to, because want deliveries to continue

· Account debtor has no contractual obligation to pay the bank

· Notice to make payments to creditor affects liability

· If don't pay secured creditor, may have to pay twice

· Try to keep the money somewhere where you know what's going to happen to it.


· Value (purchase price) higher than lien, excess returned to debtor

· Value less than lien, debtor could be held liable for the deficiency

· The requirement that collateral be exposed to public sale as part of foreclosure process generally cannot be varied by contract
Foreclosure Sale Procedure
· Usually specified by statute

· Creditor who brought the foreclosure case is usually the highest bidder

· After high bid is received, court must confirm the sale

· Debtor may object to irregularities of sale or inadequate sale price - two instances in which equity will intervene to set aside for inadequate price

1. Sufficiently inadequate (shocks the conscience) (10-40%)

2. Inadequacy, together with circumstances which would make it inequitable to allow the sale to stand (less than 2/3 appraised value, along with other circumstances

· Reasons foreclosure sales might bring inadequate price

1. Poorly advertised

2. Prospective buyers given little opportunity to inspect the property and must accept "as is"

3. Caveat emptor applies with respect to the state of the title

4. Sale often takes place in hostile environment - difficult for bidder to get information

5. Buyer may be unable to se the property until the statutory redemption period expires

· If court confirms, officer executes deed

· If not confirmed, schedule another sale

Right to Redeem
· Common law right to redeem ends with sale

· More than half of states have a statutory right to redeem (§9-623)
· Debtor usually remains in possession during statutory right to redeem

· Rights of redemption are freely transferable

· In some state the purchaser of redemption right gets it subject to the original lien (must pay off original debt)

· Statutory right to redeem leads to bidders bidding far below market value

· May have to wait a long time to possess

· Or if possess and later redeem, may not recover cost of improvements and maintenance (this may discourage high bidder from making the improvements and returning the property to use


Secured creditor may get a judgment on the debtor's default, and then go through the judicial sale

· Applies much more directly to real property

· §9-611 - requires that notice be sent

· §9-612 Timeliness of notice

· §9-602(7) some things cannot be waived

· Standards for notice can be modified - must be reasonable

· §9-613 and §9-614 have notice provisions (General form and form for consumer goods)

· Note the form which will be acceptable.

· Is the notice good enough to be commercially reasonable?

· §9-610 - "or in its then condition"

· Must still be commercially reasonable

Credit Bidding at Judicial Sales
· Creditor does not have to have the money at the time of the sale

· Credit bid - may bid the amount of the debt - in effect buys the collateral for the outstanding amount of the debt

· Advantages:

· Minimizes likelihood that sale will be set aside for inadequate price

· Minimizes likelihood that debtor will redeem (would have to redeem for sale price)

· Erases problem of being outbid - in that case, will recover full amount of debt

· Profit on resale will belong to creditor rather than debtor

· Note:  If FMV is less than amount owed, creditor would probably bid the amount of the debt

· Not set aside

· Recover the collateral, but no money required

· Probably won't be out-bid, but if are, can recover the amount of the debt

· Application of proceeds (§9-615)
Antideficiency Statutes (State)

· Deficiency § 9-626
· Although states may have anti-deficiency statutes, nothing in Code; assume may get it with these parameters

· This applies to consumer goods

· Non-consumer goods - courts decide - may deny if done something wrong.

· Several types

· Prohibit the court from granting deficiency judgments

· Give the court discretion to refuse to grant them

· Or limit the amount of the deficiency judgment

· Most common type

· Credit the debtor for FMV of property even if price is actually lower)

· This lowers the amount of the deficiency judgment

Answers to some questions
· Does not have to be a sale, but if want to use §9-620 (Acceptance of Collateral in Full or Partial Satisfaction of Obligation) debtor must consent; then can't go to §9-626, because no sale.

· Can negotiate the value of the collateral and get agreement, then determine deficiency

· Must deal under cloud of bankruptcy; may not file, but must conduct business as if he will.


I. Foreclosure

II. Repossession

III. Judicial Sale  (mostly real property)

IV. Article 9 Sale

A. 9-610 Disposition after Default

B. 9-611 Notice

C. 9-612 Timeliness of Notice

D. 9-613 Form of Notice

E. 9-614 Form of Notice - Consumer Goods

F. 9-615 Application of Proceeds

V. Deficiency 9-626

Although states may have anti-deficiency statutes, nothing in Code.  Assume may get it with these parameters.  This applies to consumer goods.

Non-consumer goods - courts decide.  May deny or reduce debt if something is done wrong.

Problem Set 5
§ 9-610 "may" sell

§ 9-620 must have consent

§ 9-626, Determine deficiency - secured party has burden of showing collection was done properly.


Automatic Stay
· Very powerful - 

· In effect the moment the petition is filed

· There are ways to find out what is going on, but the best way is for the debtor himself to tell.

· Stay also goes to property

· Can the debt be foreclosed after filing?

· No.  File motion for relief of stay - if not ruled in 30 days - stay is lifted.
· If creditor is adequately protected, probably won't get the stay lifted. Bankruptcy Code § 362 (d) has conditions that must be met to lift stay.


· The debt is a contract with the debtor

· If debt is discharged, it is as to the debtor (no longer have a claim against the debtor)

· Security agreement does not go away; however, the obligation it is securing is no longer there (after discharge, may go pick up the collateral).


· If no interested party objects, it is allowed.

· Also the debt claimed is accelerated 

Trustee may sell free and clear of all liens
· § 363(f) - must meet one of the five conditions.

· Foreclosure not necessary, so don't have to worry about statutory redemption.


Assignment 7

· Debt

· Prepetition interest (if in the contract) at the contract interest rate
· This constitutes the claim
· The claim accrues interest  (§ 502, § 506(b))

· Interest to the plan date at agreed upon/market rate

· Post petition interest is calculated on debt plus pre-petition interest


§ 9-203 - Security interest attaches when it becomes enforceable against the debtor with respect to the collateral

1. Value given - usually when money is disbursed, including line of credit.

2. Debtor has rights in the collateral,

    AND ONE OF THE FOLLOWING IS MET:

a. Debtor has authenticated a security agreement 

b. Collateral is in possession of secured party

c. Collateral is a certificated security and has been delivered to the secured party

d. Collateral is a deposit account and the secured party has control.

Financing Statement
· Must be filed to show public

· UCC-1 (financing statement) no longer signed, so no longer applicable

· UCC-5  financing statement and security agreement together

· Collateral must be described

· If have enough documents that show the right things, may get by.

· Promissory note will help; attorney letter not helpful.

Security Agreement
· May be created without a writing if the creditor takes possession of the goods pursuant to an oral agreement to create a security agreement.

· Most creditors don't want possession, so use security agreement.

· If Statute of Frauds requires writing, security agreement requires writing

· Requires:

· Description of the collateral

· Description of the obligations secured

· Provisions defining default, specifying rights of the secured creditor on default, requiring debtor care for the collateral, and keep it insured

Reasons for Requiring Security agreement 
1. Prevent fraud

2. Minimize litigation

3. Caution debtors

4. Channel transactions

5. Discourage secured credit

· Courts are divided on security agreement signed before description of collateral

Value Given
· Does not say, but assumed it is the creditor who gives value.

· It may matter when the secured creditor gave value, because only then does the security interest attach.

Debtor Has Rights in the Collateral
1. If debtor has limited interest in the property, the security interest will attach to only that limited interest.

· Note:  If debtor has contract to purchase property, and the contract is favorable and enforceable, value may be significant, and someone may be willing to lend against it.

2. Some "owners" who acquired their rights in property through fraud may be able to transfer to BFP ownership rights they do not have (§ 9-403)

3. Time at which the security interest becomes enforceable 

· If no interest at the time the debt incurred, becomes enforceable at the precise moment the debtor first acquires rights in the property.


Interpreting Security agreements
1. Debtor against creditor

· Contract interpretation generally applies

· §§ 9-201(a), 1-201(3), 1-205.

· Court will try to ascertain intent of the parties

· Parol evidence if ambiguous

· Reformation if mutual mistake

2. Creditor against third party

· § 9-201(a), third party may be bound.

Interpreting Descriptions of Collateral
§ 9-201 describes many types of collateral

· These definitions may not match the common meaning of these words

· Courts will usually construe security agreement with the Article 9 meaning

Sufficiency of Description
· Description must enable interested parties to identify collateral

· Must be able to distinguish the collateral from other similar items

· If debtor does not own similar items, more general description is sufficient.

· Courts have been intolerant of descriptions that require additional inquiry.

· "All the debtor's assets/property" does not reasonably identify collateral (§ 9-108(c))

After-Acquired Property § 9-204
· Property acquired after security agreement that is similar to that described in security agreement.  

· No magic words, and may be implied in compelling circumstances
· Secured party has burden of proof to show security is sufficiently described and the item is the one described.

· May also be called a floating lien.


· After-acquired property


· Replacements



· Additions



· Substitutions



These are not value-tracing, because the "new" collateral does not derive its value from the existing collateral.

Proceeds
Definition § 9-102(a)(64), § 9-203(f), § 9-315
· Security interest will attach to the price paid, whether it is in the form of an account, a promissory note, or cash.

· Generous to the secured creditor in that all the proceeds are allowed, despite much of the value having come from the debtor and his work.

· Courts are quick to infer security interest following the value of the collateral

· Some courts use "economic equivalence"

· Look at what the original collateral is transformed into
Termination of Security interest after Authorized Disposition of the Collateral
· Authorization might be contained in security agreement

· Might be expressed by secured creditor at later time

· Might be implied from circumstances or conduct of parties

Unauthorized Disposition
· Security agreement may require that creditor approve each disposition.


· May be to pass on nature & adequacy of consideration

· May be to alert that $$ is about to be paid - how much to creditor?

· Security agreement may not allow sale of collateral

· Only means must pay debt to have right to sell

· Some states have statutes making selling collateral without paying the secured loan a criminal act

· § 9-401 Debtor has power to transfer ownership to a buyer (may be breach of security agreement or a crime)

· § 9-315 Security interest continues in collateral notwithstanding sale.

· Original collateral, proceeds, or both may be in jeopardy

· Note:  If relationship with the debtor remains good, may allow him to sell some of the collateral - then courts may not enforce restrictions on sale that may be in the security agreement. 

· Limitations on Secured creditor's ability to Trace Collateral
· Security interest continues to encumber proceeds only so long as they are identifiable. § 9-315(a)(2).

· Secured party may identify funds remaining in the bank by a method permitted under law

· Lowest intermediate balance- secured creditor's collateral remaining in bank account is equal to lowest balance between the time the collateral was deposited in the bank and the time the rule is applied.

· Intermediate balance rule - presumption that proceeds remain in a commingled account as long as account balance is equal to or exceeds the amounts of the proceeds.

· Transferee from the bank account takes free of security interest in the account unless in collusion with the debtor. 

· Secured creditor must be able to trace the value with specificity.

Product of Collateral
· Commonly used in agriculture

· May also be proceeds because they arise out of collateral, but this is not exactly clear.

Profit from Collateral
· Excess of revenues of a business over the expenses, where the business itself is the collateral.

· Might not be proceeds.

Rents or Offspring
· Money paid for temporary use of collateral.

· Offspring most often used with regard to animals.

· Note:  part of the value of collateral that is expected to produce rents or offspring is the value of those rents or offspring.  These do not add to the value of the collateral, but rather are transformations of part of the existing value.


Distinguish Proceeds from After-Acquired
· Not important prior to bankruptcy

· After bankruptcy becomes critical

· BC § 552
· Can no longer pick up additional collateral by means of after-acquired property clause

· Limit value-tracing to proceeds, product, offspring rents, profits

· Creditor cannot enhance his position ( if debtor uses proceeds to purchase greater asset, creditor is not secured in the new asset)

· Reason:  protect expectations of unsecured creditors in unencumbered values of estate

· Tracing must have all possible mathematical precision

· Milk is not product of cow

· Lender entitled to same percentage of proceeds of postpetition milk as its capital contribution to the production of the milk bears to the total capital and operating expenses incurred in producing the milk.


· Debtor generally allowed to use the creditor's collateral.

· Debtor (or TIB) must provide adequate protection against loss or decline in value - presents no immediate threat

· Use of cash collateral is more immediate threat

· Requires notice and opportunity to be heard to secured creditor 

· Usually provide lien on other property for adequate protection.


· Personal property

· Not in Article 9 - public policy against it

· BC § 552 - debtor may avoid non-possessory, non-PMSI security interests in property listed in § 552(f)
· Rationale for allowing PMSI  (like Sears) - items more likely to be of value to seller in the business of selling those things.

· Wages - Article 9 does not apply (most states have laws that do not allow assignment of wages)

· Business can assign future earnings as after-acquired - Escape encumbrance by filing bankruptcy 
· Pension Rights - ERISA plan not alienable (not serve as collateral for loan)

· Must be property

· Licenses (still try to get assignment, contingent on approval from board)

· Use the other language.

· General intangibles

· Market share

· Some courts limit inquiry to whether the items is "property" under the law.

· Note:  payment for termination of license will be fought

· Proceeds of unencumbered pre-petition value

· Is it encumbered or not?

· Defeating these limits

· May grant security interest in proceeds and revenues from the license

· Sum of these values will equal the value of the franchises and licenses themselves.


I. Default

A. Not defined in UCC

B. § 9-610 (a) Rights after default

II. Acceleration § 1-208 option to accelerate at will

III. Cure-not in UCC(do get right to cure in bankruptcy.

IV. Good faith

A. § 1-201(19) - honesty in fact

B. § 9-102(43) - honesty in fact and the observance of reasonable commercial standards of fair dealing.

· Creditors have access to remedies only if the debtor is in default § 9-601(a)
· Default is the debtor's failure to pay the debt when due or otherwise perform the agreement between debtor and creditor.

Contract will specify what constitutes default

· There are major events and minor events

· Conflict are usually resolved in favor of secured creditor 

Self-help Repossession §9-609
· No breach of peace

· Don't bring police

Sale outside judicial process §9-610
· Must give notice to debtor §9-611
· Must be commercially reasonable

Judicial Remedy
· Sue on underlying obligation

· Judgment

· Execution

· If does this instead of foreclosure, priority for the judgment will be the date the security interest was filed.

Acceleration
· Calling the obligation must be done in good faith
· May be because feel insecure

· Creditor demonstrate good faith by

· Letter giving Debtor a way to show position

· Course of dealing

· Trade useage

· "Honesty in fact" and fair dealing

· Notice not required

· Most contracts will provide for notice and opportunity to cure

· Waiver 

· Voluntary act - effect is intended

· Estoppel - party was misled to his prejudice by conduct of the other party into the honest belief that waiver was intended.

Cure
· Fixed the default(return to previous terms

· Notice of acceleration not required

· After acceleration - may not cure. May redeem by paying entire amount

· Some states permit cure after acceleration(reinstatement

Lender Liability
· Refusal to advance according to contract caused collapse of business

· Try to get all creditors together to work out.

· Practical effect of common law of acceleration (that can only be cured by paying entire amount) is that debtor on installment contract cannot pay - loses collateral - creditor gets out of the lending arrangement.

· Good faith applies to things that could not have been foreseen at the time of drafting


Under certain terms, allow debtor to reinstate the loan and cure the default.  Even if  acceleration has occurred:

A. Automatic stay

B. Modification v. Reinstatement and cure

Most creditors' rights about default, acceleration, and cure are found in state law
Most debtors' rights are found in bankruptcy law
Modification
Can change the terms of the loan as long as pay the PV of the secured claim (market rate of interest).

Reinstatement (BC § 1124)
· Pay the original secured claim, cure the default, pay costs of collection, attorney fees

· This is allowed under bankruptcy so must file petition.

So, if accelerated under non-bankruptcy law - may de-accelerate

Cure under bankruptcy law
§ 1124
1. Cure default

2. Same time period

3. Compensate for damages (probably interest and atty fees)

4. Otherwise, not alter the contract

· If meets these, claim remains unimpaired, and creditor is presumed to have accepted it.

· Doesn't allow for payments to cure

§ 1325
Essentially same requirements - have a reasonable time to cure the default.

· Cannot cure a default if the last payment is due during the period of the plan.

· Only if the last payment is due after the plan is paid out.


1. Agree that may extend credit

2. Usually promissory note 
3. Describes the collateral that will have security interest
4. Location of collateral
5. Limitations and restrictions on collateral
6. Protection of collateral
7. When payments will be made
8. Finance charges and late charges
a. Insecure - may demand payment 

b. Acceptance of demand payment does not constitute waiver of payments terms

9. Default

a.  If another security interest is granted that is superior to this lender, constitutes default

b. Lists remedies

10. What constitutes a commercially reasonable sale (court can still say no)

11. Irrevocable power of attorney

12. Time is of the essence

a. Debtor cannot assign contract rights & duties

b. Lender may assign

13. Arbitration

14. Waives right to jury trial


Filing Financing Statement
A. § 9-501 Filing Officer

B. § 9-502 File before Security agreement 

C. § 9-519(c)(1) index by name

D. § 9-521 UCC-1 Financing Statement

E. § 9-523(c) Information from Filing Office

F. § 9-519(h), 9-523(e) Timeliness of Performance - 2 days (probably no penalty)

G. § 9-506(a) Effective unless seriously misleading

H. § 9-503 Name

I. § 9-517 Incorrect index - still effective (find out all possible information from debtor)

J. § 9-524 Delay by filing officer

· Make the existence of the lien public and easily discoverable (steps that must be followed)

· Generally first in time first in right § 9-502
· File the financing statement  (with Sec. Of State)

· Note: financing statement may be filed before security agreement is made or security interest otherwise attaches

· Have an agreement that the loan is conditioned on collateral being unencumbered 

· Notify that will file even if don't close

· If loan doesn't close, terminate the filing right away

· Take possession of collateral

· If there are dual filing schemes, rather that try to figure out which one preempts the other, file in both places.

§ 9-501 (the section inserted by the state when Article 9 is adopted) will tell where to file.


· Debtor's signature is not required on financing statement (allowed electronic filing)

· § 9-521 - This is all that is required.

· Some search systems allow the public to search

· Some require that employee do it.

· Even if do the search yourself, still need the paper signed by the county employee.

§ 9-506(a) Rule 
Financing statement will be effective unless the error in the name is seriously misleading.

· Safe harbor § 9-503 (doesn't really describe)

Corporation
· Use the name on the Articles of Incorporation

· Note differences in alphabetizing - learn the search logic of the filing office

Individuals
· Courts have consistently favored the longer or more formal version of a name over shorter, more colloquial versions.

· If in doubt, file under formal and again under shorter version

Errors
· If secured party listed the name incorrectly, the prior filing is effective. (§9-503(a) and § 9-506(a))

· If financing statement has correct name, but filing error was made, filing is effective (§ 9-517) (if state has waived sovereign immunity, damaged party may have COA against filing officer

· Sufficiency of filing is important in establishing which party was first to perfect.

· Test for sufficiency is whether a hypothetical search under the correct name of the debtor would have found the financing statement (§ 9-506(c))


Note:  Security agreement may be filed in lieu of Financing statement if signed by debtor.

Filing may be refused only for the reasons in § 9-516 (b)
· Required elements § 9-502(a)
· Name of debtor

· Name of secured creditor

· Indication of collateral

· Should refuse to accept § 9-520(a) without these:

· Mailing address of secured creditor §9-516 (b)(4)
· Mailing address of debtor § 9-516(b)(5)(A)
· Indication whether debtor is individual or corporation § 9-516 (5)(B)
· If debtor is an organization, require these § 9-516(b)(5)(C)
· Type of organization

· Debtor's jurisdiction of organization

· Debtor's organizational ID number

· If financing statement lacks any of these, filing officer should refuse it, and notify filer the reason for the refusal and note the date and time it would have been filed.

Wrongly Accepted filings
· Still effective (§ 9-520(c))
· Because put on notice that further inquiry is needed, and can do that

Wrongly Rejected filings § 9-516(d)
· Effective against lien creditors (judicial lien and TIB)

· Not effective against purchaser for value.

Filer Errors in Accepted Filings
· Standard in §9-506(a) for errors in "big three."

Required Information
· If financing statement substantially complies with requirements for the big three, will be effective despite minor errors or omissions unless seriously misleading.

· Seriously misleading depends on what the information is used for.

1. Name of debtor - covered earlier

2. Name of secured party

· If termination is needed, must know who to go to

· May need to get information from secured party 

· Must unambiguously identify

3. Collateral

· Reasonably identify

· May be more general ("equipment") to allow to secure other items in the future

· If enough information on financing statement to lead you to the secured party, then it is sufficient (purpose is notice)

Authorization to File a Financing statement 
· Secured creditor must obtain authorization from the debtor in an authenticated record § 9-509(a)(1)
· By authenticating a security agreement and debtor authorizes the filing of a financing statement covering the collateral described in the security agreement 

· If filer is not authorized, filing is ineffective (may file correction statement § 9-518)


1. Possession § 9-310(b)(6), § 9-313
· Even if may perfect by filing and do so, person who takes possession may trump (instruments, tangible chattel paper, negotiable documents, and certificated securities. Not goods

· Applies to goods, instruments, money, tangible chattel paper

· Chattel paper definition - combination of promissory note and security interest in the item you are buying.
· Effective because person lending money should demand to see the collateral

· And, should be able to guess the meaning of the party's possession.

· Party in possession must have right to possess

· May possess through an agent

· Not effective for accounts and general intangibles - must file for these

2. Control § 9-310(b)(8)
· Substitute for filing for the following:

· Deposit accounts

· Bank where account is maintained

· Debtor, secured party, and bank can authenticate a record instructing the bank to comply with secured party's instructions

· Secured party can become the "customer" by putting the account in secured party's name

· Secured party's control is not abrogated by permitting the debtor to write checks

· Electronic chattel paper

· Investment property

· Letter of credit rights

3. PMSI § 9-309(1)
· Automatic perfection applies only to consumer goods
· Used or bought for use primarily for family or personal

· Not the nature of the goods, but rather their use.

· May require statement by debtor (e.g. in security agreement)

· PMSI for consumer goods must be filed to defeat garage sale exception.

· Secured debt is for the purchase price of the collateral

· Makes sense when applied to low-value goods, but not limited to that

· Good for 20 days after which must be filed (except consumer goods)

4. Security interest governed by some law other than Art. 9

· Real property

· Wage claims

· Non-commercial tort claims


Differences between Real Estate and Personal Property Filing Systems
1. RE contains documents evidencing transfers of ownership - searcher can tell who owns it.

2. RE - transfer tax based on value of property recorded

3. RE records are not self-purging

4. Debtor's name not significant in RE system

5. Must be recorded in the county where the property is located.

Fixtures Filed
· Either in real estate system or UCC - when in doubt, do both
· Note:  sometimes difficult to tell whether an item is real estate or a fixture.

· If in doubt, include it on the mortgage (in case it is not a fixture, and therefore not included in the fixture filing)

· Under UCC (§ 9-502(c)) mortgage is sufficient as fixture filing if all four are met:

1. The record indicates the goods or accounts it covers

2. The goods are or are to become fixtures

3. The record satisfies the requirements for a financing statement

4. The record is duly recorded.

Fixtures Definition (§ 9-102(41))
· "Goods" - have become so related to property that interest arises in real property law.

· Fact specific -intention 

1. Firmness with which the collateral is affixed to the RE

2. Intention of the parties as to whether the collateral is to become a permanent part of the RE (Objective test, not subjective test of intent)

3. Degree to which the collateral is essential to the proper functioning of the RE.

· Lender should get debtor to state the use.


Classification by Intrinsic Nature and Use to Which it is Put
Inventory/Equipment
· Both filed in same filing system §9-501(a)
· Buyer takes from security interest in inventory, but not in equipment.

· Inventory

· § 9-102(a)(48) - held by a person for sale or lease or to be furnished under a contract for service.

· Leases explicitly included in definition of inventory

· Motor vehicles

· Inventory - Art. 9 system

· Equipment - title notation

Farm Products/Inventory
· Farm products - used or produced in farming operations.

· Inventory - raw materials or work in process of a business

· Important because

· Inventory filed in state where debtor is located

· Farm products filed in UCC system where collateral is located

Instruments/General Intangibles
· General intangible - file

· Instrument - possession

· Negotiable or any other writing that evidences a right to payment

· Case in book, looked at transferability in ordinary course of business

True lease/lease intended as security
· True lease - no filing needed

· Consideration is an obligation for the term of the lease and not subject to termination

· Original term of lease is at least equal to remaining economic life of the goods, OR

· Lessee has option to become owner for no additional (or nominal) consideration.

· Lease as security - file

· § 9-505 may file, even without admitting that it is security interest 

· True lease - filing protects right of reversion

· Primary distinction - right of reversion

Chattel Paper & Instruments/Accounts
· Chattel paper - filing or possession

· Instrument - filing or possession

· Account - filing

· Difference is in the documentation of the debt from the third party to the debtor.


I. Debtor's name change §9-507(c) - four months
II. Changed description of collateral §9-507(b)
A. Inventory to equipment - OK

B. Equipment t car - new method

III. Exchange of collateral

A. Barter

1. Loader to loader - OK

2. Inventory to equipment §9-315(d)(1) OK

3. Equipment to car §9-315(d)(3) - 20 days

B. Collateral to cash to non-cash proceeds

1. Loader-cash-loader OK

2. Inventory-cash-equipment - 20 days §9-315(d)(1)(c)
3. Equipment-cash-car  - 20 days

· Filing of financing statement effective 5 years
· Bankruptcy does not interrupt 5 year cycle

· Must file continuation within last 6 months of the 5 year period.

· If continuing not filed, financing statement lapses

· If continuation filed, priority date is of the first one

· If miss the continuation deadline, file new financing statement, but lose priority

· May file amendment of financing statement (usually if debtor wants some of collateral released) § 9-512(a)
· Subject to serious misleading standard

· Mortgage must be released

· Mortgage and release remain in the system

· Provision for release should be in mortgage (or not obligated to release)

· Article 9 termination

· File termination if debt is paid

· Subject to penalty if not terminated after paid


Name Change
· Even if financing statement becomes seriously misleading, stays effective for collateral in existence at time of change for 4 months
· Then file amendment for continuous perfection

· If exceed 4 months, lose priority

· Can put in contract that debtor must notify and cause a breach, but probably wouldn't do much good

Change in description of Collateral
· If filing method is same for second collateral, still effective

· If required different method of filing - must re-file

Exchange of Collateral (§ 9-315)
· Barter - non-cash proceeds

· If same type of goods - still perfected 

· Filing method the same - still perfected (elephant rule)

· Filing method different - must refile within 20 days and will be continuous

· Collateral to Cash Proceeds to Non-cash Proceeds

· § 9-315(d)(1)
· 20-day period even though in same filing office


· Initial filing

· General rule - according to the law of the state(usually where the debtor is.

· Some (control, fixture) ( location of collateral

· Individual debtor - file in place of residence.  If more than one place, and too difficult to tell, probably file in both places.

· Registered organization - file in state where registered.

· Unregistered organization - place of business if just one.

· If more than one, chief executive office

· Nerve center test

· If debtor changes location

· Individual - creditor has 4 months to file in new location to maintain continuous perfection.

· Registered organization (note:  cannot change state, but can be merged or sell assets)- if collateral changes location (fixture filing)- 1 year to file in new location

· Remember - §9-507(a) security interest follows the collateral if different owner.


· UCC directs to look at state law.

· Wyoming system to perfect security interest in car:

· W.S. § 31-2-801

· Get actual title certificate in hand

· Take title and security agreement to county clerk.

· Clerk enters lien (goes to county's copy & enter lien

· Give certificate to secured party 

· File financing statement with county clerk

· Advantages
· Include information about who owns the collateral.

· Each item has unique number - easier to search VIN and license number than name of debtor.

· Disadvantage
· Deals with whole - no help for additions

· Usually, security agreement will say "all accessions and additions."

· Party with security interest in entire car prevails over any party with security interest in addition - regardless of when it was perfected § 9-335(d)
Where to Get the Title (Theoretically)

· Send in old certificate and new state issues and enters notation

· Problem arises with issuance of clean slate

· Security interest remains perfected for 4 months against purchase

· Remains perfected forever against lien creditor and TIB.


Parties with Priority over a Secured Party with Prior Perfection:

· TIB

· Consumer purchaser with no knowledge of security interest and there is no filing

· Buyer in ordinary course

· Holder of PMSI perfected within 20 days or automatically perfected.

Priorities between Secured Parties
· Filed or perfected first

· If neither perfected, whoever attached first

· Absent an agreement to the contrary, any lien holder may foreclose while the debtor is in default to that lien holder.

· No lien holder is compelled to foreclose.

Foreclosure Sale
1. Discharges the lien under which the sale is held and all subordinate liens.  Does not discharge prior liens.
2. Purchaser takes subject to all prior liens.

3. Application of sale proceeds

i. Costs of sale

ii. Party that brings foreclosure (full amount)

iii. Juniors - full amount to each in order

iv. Remainder to debtor

4. If no proceeds are left - debtor is not released form debt but liens are released, and creditors become unsecured.

· Most contracts state that if a junior judgment lien is in default, it puts the senior in default, and can possess

· Senior must foreclose or stand aside so junior can foreclose - cannot take possession and then not foreclose


Ways the priority rights of secured creditor are diminished in bankruptcy:

1. TIB or DIP may sell collateral

a. May be judicial sale held pursuant to court order and confirmed afterwards by the court, or non-judicial sale held pursuant to powers of DIP or TIB by statute. §363(b)(1) and (c)(1).

b. Buyers takes subject to liens of secured creditors, so buyer will deduct from offer the amount necessary to pay liens.

· If value is less than liens, TIB may abandon - then lienholders may foreclose

2. TIB or DIP may sell free and clear by meeting one of the elements in § 363(f)
· Liens are transferred to proceeds of the sale - proceeds are applied to the liens in order

· This deprives the secured creditor of control over the timing of the foreclosure

· Remember:

· The TIB interest is not primarily to the secured creditors.

· Protect as much of the assets and pay off as many unsecured creditors as you can.

· Debtor may borrow against secured property and give a superpriority if (§364(d)):

1. Debtor is unable otherwise to get a loan, AND
2. Senior lienholder is adequately protected.


Lien Creditor
· Judgment creditor (usually)

· Judgment

· Executed      creates lien creditor

· Levied

· TIB as of commencement of the case BC § 544 TIB has position of ideal lien creditor

· First among lien creditors calculated one of these ways:

1. Date of levy

2. Date of delivery of writ of execution

3. Date of service of writ

4. Date of judgment

· Lien Creditor/Secured creditor §9-317(a)(2)

· Secured creditor has priority over lien creditor if:
·  perfected before becomes lien creditor or  
· perfected before the lien creditor does:
· one of conditions in § 9-203(b)(3) is met and 
· file financing statement 
· Statutory lien may become lien creditor if attach the judgment to some property
· PMSI primes a secured creditor's interest if:
· Attaches first
· Within 20 days files (defeats lien that comes into existence between date of attachment and perfection of the PMSI)

Future advances protected if:

· Future advances included in security agreement 

· Made within 45 days following lien

· Made beyond 45 days if no knowledge of lien

· Made pursuant to commitment entered without knowledge of lien

· 45 day grace period even if knows everything

· Beyond that if:

· No knowledge of lien

· Pursuant to previous commitment

Non-Advances
· Reasonable costs of collection

· Attorneys' fees

· Other kinds of expenses agreed to in contract

Priority
· Look to case law

· Have priority of the original loan (not subject to the 45-day rule

· What is obligated on day 1.

Real Property
· UCC doesn't apply, so nevermind 45-day rule

· Future advances go ahead of lien creditor


· Under BC §544, TIB becomes ideal lien creditor 

· "Acid test" of perfection

· TIB tries to avoid security interests

· Status arises at date of bankruptcy filing

Purpose of BC § 544
· Reinforce policy against secret liens by forcing secured creditors to give notice

· If secured creditors have not made their liens public, they are considered to be secret 

· Essentially means unperfected liens can be avoided.

· But---also applies to statutory and judicial liens that do not use "perfection" language."

· Gives TIB status of BFP of real property

Bona Fide Purchaser of Real Property
· TIB steps into shoes of BFP of real property other than fixtures
· Only if competing transfer was capable of perfection

· Competing creditor was supposed to do something to perfect its lien against a later BFP, AND

· Competing creditor failed to do so

· Fixtures - TIB gets the lesser rights of a hypothetical judicial lien creditor.

TIB in Chapter 7 Bankruptcy 
· Try to avoid security interests in order to get paid.

· Increases amount available for unsecured creditors.

· Eat what you kill

· Get administrative fees just prior to unsecured payments.

TIB or DIP in Chapter 11
· May avoid - don't have to

· DIP, as representative of shareholders, would have little motivation to avoid, since unsecured come before shareholders

· If converted to Chapter 7, motivation changes

Grace Periods recognized in Bankruptcy 
· PMSI 20 days

· PMSI in collateral other than inventory over holder of competing security interest.

· Construction lien laws - typically 90 days from completion of work

· This is §546 which permits the perfection because it is provided in "applicable law" §9-317 (grace period)

Avoidable Transfers  BC § 547
1. Must be a transfer - BC § 101
2. Transfer must be to or for benefit of creditor AND for or on account of an antecedent debt. If loan made slightly before filing, but intended to be contemporaneous, not considered antecedent debt for this section.

3. Debtor has to have been insolvent at the time the transfer took place (insolvency presumed for the 90-day period)

4. Preference - 90 days  or 1 year for insiders.

5. Credit improved their position (usually transfer will improve creditor's position - so doesn't help fight off TIB by arguing no improvement.

· Certain transfers have grace periods that relate back to earlier dates.


General rule:  § 9-322(a)(1) First to file or perfect

· Priority date is the earlier of the dates on which the secured party filed with respect to the interest or perfected it.

Exception:  Collateral is transferred between parties §9-325
Future Advances
· Clause in security agreement

· Does not matter that advance is made further down the road - still get priority

· Dates back to date of financing statement

· Other creditors must know the law to ascertain that the interest is there.

· After-acquired property same rule if description of collateral is broad enough to cover the after-acquired property.

Agreement to waive priority § 9-339
Party entitled to priority may subordinate it by agreement.

PMSI §9-324(a)
· Collateral other than inventory

· Priority dates from the date the debtor took possession

· Priority over everyone else - provided the security interest is perfected within 20 days

· Policy

· Debtor will be able to carry on the business

· Makes economy grow

· Avoid the need for strawman transactions

· Strategy of creditor is to very debtor's possession of collateral and then wait 20 days after basket period before searching.

· Note that debtors usually indentured to first creditor because granting of another interest (even PMSI) will be default, so they are prevented from taking advantage of PMSI financing over objection of first secured creditor.

PMSI in Inventory §9-324(b)
· No longer automatic

· Must:

· Perfect no later than when debtor takes possession

· Must give notice to inventory lender.

· Policy:

· Inventory turns over quickly

· First lender will protect self by providing that granting another security interest will create default.

· Provides a way to keep things going if first lender is so inclined

· Proceeds of inventory - PMSI perfection continues in proceeds

· Only if flows into chattel paper, instruments, cash.

· Not accounts, to avoid messing up the account lender.

Problem of Two Debtors
· § 9-317 sometimes results in circularity of liens.

· Court usually looks at public policy - who do we want to protect?

· § 9-325 does not allow transferee to jump over first secured creditor 

· No way the secured creditor could have discovered the security interest in the collateral that was transferred


Mortgage v. Mortgage
· Usually the first one wins

· Race:  first to record

· Notice:  if notice, whether recorded or not

· Notice-race:  must record first, and must be without notice.

PMSI Mortgages
· Varies among states as to whether PMSI has priority.

· Most states recognize some kind of priority

Judgment Lies Against Mortgages
· Usually first in time, but recording statute can change this.

· Some recording statutes protect purchasers only

Construction Lien
· Priority date at commencement of construction

· Reason - put all parties in same place.

· Wyoming calls mechanics' lien

· Don't necessarily beat everyone

Article 9 Fixture Filings
· Distinguish between fixture filing made during construction and construction lien that arises during the same period

· Construction lien encumbers entire property

· Fixture filing encumbers only the fixture

· Construction liens are involuntary (with lots of rules to follow)

· Fixture filing - must get debtor to agree

· Can file in real property system (do this if fighting with other real property parties.

· Non-fixture filing

Cross-Collateralization
· More than one item of collateral secures a single debt

· Purpose:  to over-secure

· Can foreclose on either

· Usually talking about extending a new loan - "secured by this collateral and any other we have taken in the past."

Marshalling of Assets
· Equitable

· First guy must choose what to foreclose on in a way that doesn't take away the only collateral a junior has (if he can).

· Set up so more people win.

· Equitable, so he doesn't have to do this if he will suffer to do it.

Equitable Assignment
· Senior secured party recovers from most immediate source, then assigns his rights to the other collateral to the juniors.

Rights of the debtor 
· There will probably be something in the security agreement that allows the senior creditor to do this, and debtor doesn't have a say in it.

· Debtor probably doesn't have a say in it.

· May negotiate release clause to obligate partial release of collateral in exchange for partial payment.

· Not needed for inventory - § 9-320(a)default rule that inventory is released as sold.


Rules Governing Title to Personal Property
· Void title rule - nemo dat qui non habet - one who does not have title cannot convey title (thief cannot convey title)

· If true owner dealt with the thief, cannot recover

· Transaction of purchase (even if fraud) - true owner cannot recover from a purchaser in good faith.

· Filing system is exception to nemo dat

· O transfers Blackacre to A

· A is true owner, even if doesn't record

· O transfers Blackacre to B

· If B records without knowing A is the true owner, B becomes true owner

· Debtor has to turn to someone else for more money

· What tools does supplier have to protect his interest?

· PMSI has priority over inventory lender if:

· Notice

· Perfection

· Consignment

· Art. 9 has sucked it into being merely a security interest

· Reclamation (of seller)
· Buyer received when insolvent

· Seller demand within 10 days


· Subject to:

· Buyer in ordinary course of business (§2-702(3) 

· Good faith purchaser (§2-702(3))

· Security interest of inventory lender

· Retention of Title
· Works only if perfect (financing statement) and notice.

· Still subordinate to inventory lender

· Agreement
· That inventory lender will pay directly

· Supplier will be feeding the bank's lien

· Debtor will lose his float - won't agree

· Supplier won't want to do this if not the industry practice

· Equitable Subordination
· Bankruptcy court can do under BC§ 510
· Courts have been reluctant to do this

· Last resort for the courts

· Must be egregious fault to use this.

· Unjust Enrichment
· Secured creditor benefits from benefits given to debtor by unsecured creditor 

· Not used very often


1. Secured creditor recognizes the debtor has the right to sell the collateral § 9-401.

2. Secured creditor expects to be protected as to the value of its interest.

· Buyer (from the debtor) have a variety of expectations as to what they must do to ensure they get goo title to what they buy.

· Buyers (except of real estate) generally do not expect to search the public records prior to purchase

· Buyers of real estate are expected to search the records, and take with constructive notice of all duly recorded mortgages.

· Generally, a BFP of real estate for value will take free of prior unrecorded mortgage if that purchaser records before the mortgage holder.

General Rule § 9-315
· Innocent buyer takes subject to any security interest in the personal property

Exception
· Authorized disposition

· §9-315(a)(1) - If secured party authorizes the sale free of security interest.

· §9-320(a) - Buyer in ordinary course of business
· Course of the seller's business (in the business of selling goods of that type.)
· Buyer's knowledge - can know about the security interest, but cannot buy with knowledge that their purchase violates a particular term of the agreement.
· Security interest created by the seller - not by someone further down the chain (still subject to those security interest created further down the line).
· When does a buyer become a buyer?
· Item is identified
· Has a right to recover the goods under § 2-205 and § 2-716
· Goods not in possession of the secured party (§9-320(e)).  I the secured party is in possession, cannot break the security interest.
· Buyer not in the ordinary course exception

· In sale not authorized by the secured creditor, buyer takes subject to perfected security interest, but has priority over unperfected security interest.
· Consumer to consumer (garage sale) § 9-320(b)

· Protected from PMSI


    must be
· Not protected from filed financing statement    consumer
· Not a lot of power in this exception

   goods
· Note:  usually stores (like Sears) don't file.


Consensual lien
Arise by contract between debtor and creditor.

· Security interest 

· Mortgage

· Deed of trust

Judicial Lien
Arise as result of some act taken during litigation.

· Execution

· Attachment

· Garnishment

· Judgment lien that arise against real property upon recording of money judgment in real property system

Statutory Lien
Arise by operation of law
· Does not require agreement

· Need not litigate
· Some kinds of statutory liens require steps to perfect
Note:  Article 9 is a statute, but statutory liens are other than the liens that arise here.
Artisans' Lien
· Connected to possession

· Against personal property they improved or repaired.

· Most states have codified

· BC §545 does not allow TIB to avoid artisans' lien.

· § 9-333 gives possessory lien priority unless statute says otherwise.

Garage Keeper's Lien
· Like artisan, only for vehicle

· Sometimes extends to storage

Mechanics' Lien
· Liens on real property based on improvements made.

· Secured party that files ahead of mechanics' lien gets priority

· Mechanics' liens take pro rata - priority date - date construction begins

Agricultural Lien
· To perfect - guided by Article 9.  The statutory lien part will spell out who has them.

Attorneys' Charging and Retaining Liens
· Charging lien - attaches to the client's recovery in an action against a third party

· Retaining lien - attaches to documents and records that the client has delivered to the lawyer for use in connection with the representation.

Each state is different - In Wyoming, must "let the world know" - file lien statement; then can foreclose or do Art. 9 sale.


Does not have super priority (reason:  to keep commercial lending 

going.

Creation of Tax Lien IRC § 6321, 6322
1. Assess the tax

2. Demand payment of the tax

3. Perfect by filing Notice of Tax Lien (relates back to date of assessment).

Remedies
· Have interest in all of debtor's property

· No sheriff needed - IRS agents can seize and sell.

· Can garnish accounts (this is big).

· Lien is dated from the date of assessment, so have the right from this date.

· Must file notice to levy.

· In Wyoming, file tax lien

· Individual - county clerk

· Business/corporation - Secretary of State 

· Important to work closely with IRS agents

Maintaining Perfection
· Good for 10 years

· Period to re-file - within 1 year period ending 30 days after expiration. (last 11 months + 30 days after expiration)

· Must file a new notice of tax lien against taxpayers who change their name

Priority
· Tax lien priority date is when it attaches;

· IRC § 6323(h)(1)
· Security interest exists when property is in existence and interest has become protected against a judgment lien under local law AND creditor has given value.

· Mortgage - may prevail over tax lien even if not recorded.

· Purchaser - can prevail over tax lien if, before tax lien is filed, acquires interest valid under state law against a subsequent purchaser without actual notice of the interest. (based on recording statutes)

· If after-acquired attaches same day as IRS, IRS wins. 

· Any property acquired by judgment lienor after tax lien, loses to tax lien.

Future Advances
· Retain priority for 45 days.

· Requires vigilance on tax filings, especially necessary if debtor is having trouble (of course, security agreement must cover future advances)

· §6323(c) also has 45-day period for commercial financing with future advances, even if there is knowledge of the tax lien.

Choateness Doctrine
· Interest in the property does not arise until know exactly what the property is.

· E.g. potential judgment

· (c) and (d) are sort of exceptions

· After-acquired property - is it certain what the property is?  So the Code makes it clear

Construction Liens
· Exception - construction lender will continue in priority 

· Policy ( keep the value of the property

Statutory Liens
· Lists those that have priority

· Includes property taxes
· Mechanics' lien only to $1,000, only personal residence

· Attorney - only charging lien, not retaining lien.

PMSI
· Not listed, but read in in case law

· Policy ( adding value
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