Paul R. Flick, Fall 2002

Employment Law Outline

Federal Statutory Schemes

Employment At-Will Doctrine- worker hired for an indefinite period of time- can get fired for any or no reason, intended to maximize flexibility

-parties can agree to modify the at-will doctrine

-does not apply to Unionized or contract workers

A.  Fair Labor Standards Act (FLSA)- covers all “employees”

(1) Minimum Wage- not required to pay by the hour, but must work out to min. wage

(2) Overtime Pay Requirement

(3) Restriction/Prohibition on Child Labor- restricts type and hours of employment

-FLSA covers 80% of all workers

-employees can take a reasonable cut from your paycheck to cover costs of food and housing, but must give notice to employees about policy

-uses Disparate Impact Analysis

To determine who are “employees” under FLSA use the Economic Realities Test

Economic Realities Test:

(1) Degree of control- less control, more like employee

(2) Worker’s risk of profit/loss- lower the risk, the more you look like an employee

(3) Worker’s dependence- like dependence on the job

(4) Worker’s investment- more investment, less likely to be employee

(5) Special skills required- more unique the skill, less like employee

(6) Degree of permanence- more permanent, more like employee

(7) Integral part of employee business

*no one factor is dispositive under the test, look at totality of circumstances

To show that someone is exempt (i.e. not an employee) under the FLSA you can show that they are:

(1) Paid on a salaried basis- paid regardless of hours

(2) The employees duties meet one of the three tests (“white collar exception”):

(a) Executive- primary duty is management, more than 2 people working for you, more than 50% of time managing, can hire and fire

(b) Administrative- primary duty directly related to management operations, requires discretion (judgment can’t be merely clerical, must be directly related to the operation of the business) non-manual

(c) Professional- 

(i) must have advanced knowledge in a specialized field (i.e. M.D., J.D., Ph.D., Engineer), or

(ii) field must be creative, or work is artistic or creative

(iii) teacher

(iv) computer geek

-Definition of “employee” should be construed broadly to include and cover as many workers as possible

-FLSA does not cover independent contractors because they are not employees under the test

Donovan v. DialAmerica- 

Home researchers- employees based on economic realities test

Recruiters and Distributors- independent contractors b/c profit/loss based on who they recruited to be researchers and how much they distributed

FLSA Hours Worked/Compensible Time (when they are required to pay you):

(1) When you are required to be at work and benefits employers business

(2) From the time you begin your principle activities until you finish

Compensible Time- 

(a) Travel time- traveling from job sight to job sight

(b) Short breaks- breaks under 30 minutes are covered

Non-Compensible Time-

(a) Lunch break- breaks over 30 minutes are not covered

(b) Travel time to and from work

Waiting Time/On-Call Time- very fact specific

Distinguish between waiting to be engaged- not working, and engaged to be working- like when you are at work but cannot get anything done because your computer crashed


Factors- Degree to which:

(1) the duties performed during idle time benefits the employer- are you knitting or are you organizing the storage room

(2) is employee free to pursue private/personal interests during idle time

B.  Child Labor-

-Work cannot threaten health or education

-Any age is allowed to work for parents business

-Under 14 cannot be employed, except:

(1) child stars/actors 

(2) newspapers

-Under 16 cannot so any hazardous work and have limited hours

-16-17 unlimited hours in non-hazardous work conditions

-18 no limits, work them to death if need be, they are adults

FLSA Enforcement/Remedies(for violation of min. wage, child lab., or overtime pay std.)

(1) Government- 

(a) Civil liability

(b) Civil monetary penalties for making use of oppressive child labor

(c) Action for injunction

(d) Criminal penalties

(2) Private-

(a) Employees can seek civil damages

*Note- government claims supersceed private claims, so if the gov’t brings a claim you are foreclosed from bringing a private claim

-employer cannot retaliate for an employee bring a FLSA claim

Statute of Limitation- depends if claim is for a willful violation of FLSA or for a non-willful violation

Willful Violation Tests- have 3 years to file claim must show:

(1) Employer know his conduct was covered by act, or

(2) Knew or should have known conduct violated the act ( reckless disregard/negligence)

McLaughlin v. Richland Shoe adopted the knowing #2 test

C.  Equal Pay Act- prohibits sex-based wage discrimination- look for Title VII claims that go along with EPA claims

Test (to establish prima facie case)- P must show male/female pay differential in jobs involving:

(1) Substantially equal skill

(2) Substantially equal effort

(3) Substantially equal responsibilities, and

(4)  Similar working conditions- hazards not time of day

Employer can rebut claim- Employer must show that pay differential is due to:

(1) Seniority system

(2) Merit system

(3) System measuring quantity or quality of production, or

(4) Some other factor other than sex- catch-all exception- market rate for pay

-The employer must prove these exemptions under EPA to avoid sanctions

*Note that title at of position is of no concern, the duties are what matter

Most of the litigation under the Equal Pay Act focuses on:

(1) Whether work is equal, or

(2) Whether employer had made out a defense under catch-all exception

-some circuits say that “any factor other than sex” can be anything but sex

-some circuits say that the catch-all factor must be something that is related to the work/job

Corning v. Brennen- different pay for different shifts, say and night shifts have the same work, so you can differ pay based on historical differences

D.  Family Medical Leave Act-

Requires up to 12 weeks of guaranteed unpaid leave if:

(1) Pregnancy

(2) Adopting

(3) Worker has serious medical condition

(4) Need to care for an immediate family member- child, parent, grandparent

-Only applied to employers with 50 or more employees

-Requires that your job will still be there when you come back, but the leave is unpaid, but health insurance is still in place

-to be eligible you must have been with employer for 12 months and have 1,250 hours of service

Establish need to leave- must show that you unable to work at all or unable to perform any of the essential functions (as defined by ADA) of the job

Litigation under FMLA revolves around:

(1) Whether employee is suffering a condition so serious to trigger FMLA

(2) Whether employer must get consent to run employer benefits (time off) concurrently with FMLA 12 week benefit

Remedies under FMLA-

(1) Lost wages

(2) Benefits plus interest

(3) Actual monetary losses

E.  Title VII

-Prohibits discrimination in employment based on race, color, religion, sex and national origin

-applied to employers with 15 or more employees

-Remedies- back pay, reinstatement, injunctive relief, atty fees

-if you are a gov’t employee you could have a Title VII claim and an Equal Protection claim- i.e. § 1981 claim- damages are not capped, but only protects against intentional discrimination, so you would not use disparate impact analysis

-create employments opportunities for those who have historically been left out- purpose is not to promote diversity, it is about ending discrimination

Enforcement- Administrative exhaustion requirement- can’t go strait to court

-EEOC is the enforcer and a private party must get a “right to sue” letter from EEOC before they can go to court- serves as a kind of notice to the EEOC and gives them a chance to litigate the case if they wish to

-Remember legislative history of Title VII addresses discrimination and the legacy of racism

Prohibition on Pay Discrimination-

Test- Workers must be performing substantially equal work

-Comparable Work- similar duties, but not as strict as Equal Pay Act

-Comparable Worth- concerned with persons performing similar duties, but really looks at the comparable worth of the employee to the employer

Theories under Title VII:

(1) Intentional Discrimination-

(a) Disparate Treatment Analysis- must show intent- whether employer was motivated by discrimination

(b) Facially Discriminatory Hiring
(c) Failure to Accommodate Religious Practices- employer must make “reasonable accommodations”

(d) Harassment
*damages are capped under these claims

(2) Disparate Impact Theory- non-intentional claims


(3) Bona Fide Occupational Qualification (BFOQ)- Employer Defense

(a) Disparate Treatment Analysis- McDonnell Douglas- P must show:

(i) P was a member of a protected class 

(ii) Applied for and was qualified for the position

(iii) P was rejected and position remains open

(iv) D then had burden to produce a non-discriminatory reason- does not have to be a good reason as long as it is non-discriminatory- some courts have viewed “old boy” hiring system as discrimination b/c legislative history of Act points directly at these only forms of hiring which did exclude minorities- promotes legacy of racism

(v) P then had the burden to prove (of persuasion) pretext/ discrimination (by a preponderance of the evidence (use direct, indirect and statistical evidence to prove claim)- from the evidence you must establish a link/causal connection between the employers action (not hiring you) and the adverse decision (how he decided not to hire you) Examples of pretext is when similarly situated employees were treated differently (like if blacks were laid-off, the demonstrated against company, you could show pretext if some of them got hired back, but you did not

If P is of a majority (like a white guy claiming reverse discrimination) under McDonnell Douglas you “in lieu of showing that you were part of a protected group, establish background circumstances that support an inference that the D is one of those unusual employers who discriminates against the majority”

-Disparate Treatment Analysis applies to hiring and firing situations

Mixed Motive Analysis- (Price Waterhouse v. Hopkins)

P must show:

(1) Improper reason that was a substantial motivation factor in employer action (firing)

(2) D can only prevail by showing that he would have taken adverse action against P anyway

Constructive Discharge- if working conditions are such that a reasonable person would feel compelled to resign (works well in racism and harassment cases, and under disparate treatment analysis)- element will read “a constructive discharge despite qualification” under disparate treatment analysis

(b) Employers Voluntary Affirmative Action Plan Permissible under Title VII if:

(1) Must be pursuant to a valid plan- must intend to remedy conspicuous racial imbalances in traditionally segregated job categories 

(2) Plan is motivated by purposes that mirror those of Title VII (i.e. addressing job segregation, fix historical inequalities in hiring, remedy past patterns of exclusion), and

(3) Plan does not unnecessarily trammel rights of other employees (i.e. flexible, time limited)

-crts can use race or gender when deciding affirmative action plans

Pregnancy Discrimination Act-

-Discrimination on the basis of pregnancy can make out a Title VII claim

-requires employers to treat pregnancy just like any other temporary medical disability

(c) Failure to accommodate religious practices- 

Reasonable Accommodation Claim:

(a) P shows a failure to engage in reasonable accommodations by employer (P must have bona fide religious belief which conflicts with employment, make employer aware of belief and conflict, and employer must threaten or subject to discriminatory treatment b/c of inability to comply with job requirements (Tiano, 9th Cir))

(b) D must then show it made good faith efforts to accommodate or show an undue hardship as an affirmative defense 

Reasonable Accommodations- duty not to discriminate, but must reasonably accommodate a disability/religious practice within reason, must remove unnecessary barriers- but cannot pose an undue hardship on the employer, look to:

(1) Costs

(2) Employer size

(3) If disruptive

(4) Fundamentally alter nature of program

Not Reasonable/Undue Hardship:

(1) Eliminating primary job responsibility

(2) Lowering production standards

(3) Providing wheel chairs or hearing aids

(4) Cannot allow acts of violence b/c of mental illness

(d) Harassment- types of sexual harassment

(1) Tangible Employment Action- when supervisor makes tangible employment benefit contingent on subordinates response to sexual advances (you’ll get a raise if you sleep with me)- a D is automatically liable under if you can make out a claim

(2) Hostile Work Environment- P must show that conduct of supervisor or co-worker was:

(a) Unwelcome

(b) Sexual or sex-based, and

(c) Sufficiently severe or pervasive- falls under reasonableness test, must happen all the time

-If P establishes (2) that a hostile work environment (whether racial or sexual) was created by a supervisor, D is liable unless D can show:

(a) It took reasonable steps to prevent and correct the environment, and

(b) P unreasonably failed to take advantage of preventive/corrective measures-like reporting to boss

-If P establishes (2) that a hostile work environment (racial or sexual) was created by a co-worker, to establish employer liability, P must show that employer was negligent in that the employer knew or should have known of the harassment and taken measures to prevent it

(2) Disparate Impact Theory- non-intentional claims, P must show that the failure to hire is:

(1) Premised upon unjustified exclusion caused by some hiring device that, by a statistical showing, disproportionately disadvantages a group defined by race, color, religion, sex or national origin

(2) Burden of production and persuasion shift to the D to demonstrate that the job requirements are governed by the principles of business necessity
(3) If D is successful, burden shifts back to P to show that the employer failed to used a selection device that was equally effective but had a lesser disparate impact- Ex:  maybe make test score cutoffs lower

-Situation where there is a facially neutral hiring practice but has an impact to discriminate

Ex:  must be 6’0” tall and 195 to have this job- seems neutral but it will cut out a lot of women just because not very many women can be that tall and heavy

Griggs v. Duke Power- when the employer uses procedures or testing mechanisms not related to measuring job capability, then disparate impact analysis applies- used diploma statistics for black men

Dothard v. Rawlinson- disparate treatment applies to gender discrimination- used statistics of women’s height and weight to show disparate treatment

(3) Bona Fide Occupational Qualification- BFOQ defense for employers, they must show:

(1) Factual basis for concluding that religion, sex or national origin (not race) is so essential to job performance that a member of the opposite sex could not so the job (ex: sperm donor)- race can never be a BFOQ

(2) The qualification is essential to the operation of the business, and

(3) There is no way to evaluate the qualification on an individual rather than on a group basis

Wilson v. SW Airlines- customer preference is not a BFOQ, psychological needs (of men liking women serving them on the plane) are tangential to the job and do not factor in BFOQ analysis

United Auto Workers (UAW) v. Johnson Controls- exclusion of women and not men to protect them from health problems (bearing children) violated the Act b/c the BFOQ defense in this case did not apply b/c the rule did not relate to the ability of the employees to perform the job-failed 2nd prong of test

Dothard v. Rawlinson- all prisoners were held together, even the sex offenders, and there was a concern for women- the Court held that it was not permissible to deny women guard positions on the grounds that the employer was worried about the individual women’s safety in any such possible attack, but it was permissible to deny such placement b/c of the threat such an attack would pose on 3rd parties when the guard lost control

Age Discrimination in Employment Act (ADEA)-

-Analyze a case under ADEA under Disparate Treatment Analysis:

(1) Must show that they are in a protected age group- over 40, applied/qualified for job, rejected and job remains open or filled by younger person

(2) Burden shifts to D, produce non-discriminatory reason- can use legitimate business reasons 

(a) bona fide seniority system

(b) merit system

(c) quantity or quality of production

(d) BFOQ

(3) P had burden to prove pretext/discrimination (pretext= younger people are not punished for violating the same rule)

-Protects only those 40 and older

-exclusive remedy under Federal law when addressing questions of age discrimination- no constitutional claim here

Parker School- use disparate impact analysis, but hard to make claim- Disparate Impact analysis does not apply  to every situation where a practice may have an impact on older workers 

Geller v. Markham- 55 year old teacher was not hired because her experience bumped her out of the hiring pay limit

Mullen v. Raytheon- did not allow disparate impact analysis because of the inherent differences b/t Title VII and ADEA

Americans with Disabilities Act (ADA)-

-Covers qualified workers with disabilities 

Prima Facie Case under ADA:

(1) Qualified individuals with a disability 

(2) Can perform the essential functions of the job with or without a reasonable accommodation

(3) Was discharged or otherwise discriminated against b/c of the disability

Disability- means:

(1) Having a physical or mental impairment that substantially limits one or more major life activities of the individual

(2) Having a record of such impairment (you used to be gimpy), or

(3) Being regarded as having an impairment (people think you are gimpy)

Qualified- perform job with or without a reasonable accommodation

Essential Function- fundamental duties performed, time spent on these duties, which duties are marginal or peripheral and which are essential- basically what the job entails

Impairment- mental or physical disorder- cancer, heart disease, addiction (but does not include any present drug use)

Substantially Limits- prohibits or substantially limits major life activities, temporary disabilities are not included like a broken leg

Major Life Activity- walking, breathing, speaking, reproduction, HIV can impair major life activity b/c effect reproduction

Claims under ADA- P must show that they are qualified with a disability by

(1) Discrimination Claim

(c) Use Disparate Treatment Analysis

(d) Make out harassment claim

(e) Use Disparate Impact Analysis

(2) Reasonable Accommodation Claim

(f) P shows a failure to engage in reasonable accommodations by employer

(g) D must then show an undue hardship as an affirmative defense 

Reasonable Accommodations- duty not to discriminate, but must reasonably accommodate a disability within reason, must remove unnecessary barriers- but cannot pose an undue hardship on the employer, look to:

(1) Costs

(2) Employer size

(3) If disruptive

(4) Fundamentally alter nature of program

Not Reasonable/Undue Hardship:

(5) Eliminating primary job responsibility

(6) Lowering production standards

(7) Providing wheel chairs or hearing aids

(8) Cannot allow acts of violence b/c of mental illness

-Must first exhaust all administrative remedies with EEOC before filing suit

Occupation Safety and Health Act (OSHA)- policy is to promote safe work places and working conditions and it give employers specific guidelines to follow when making their businesses safe


-OSHA places duty on employers (i.e. regulates employers, not employees), nothing will happen to employees for not complying with OSHA

General Duty Clause-  employers must keep workplace free of recognized hazards

General Duty Claim- Gov’t must show:

(1) Workplace condition presents a hazard to employees

(2) Employer or industry recognizes hazard

(3) Hazard is causing or likely to cause death or serious physical harm, and

(4) Feasible means exist to eliminate or markedly reduce the hazard

* Feasible- means that it can be done or achieved without undermining the industry- does not really have anything to do with cost

Specific Duty Clause- must comply with specific practices that regulates specific things-  i.e. the employer is bound to follow the rule specifically set out by OSHA

Specific Duty Claim- Gov’t must show:

(1) An applicable standard exists

(2) The employer failed to comply with the standard

(3) Employee(s) had access to violative condition, and

(4) Employer knew or should have known of the violative condition

Employer Defenses-

(1) Substantive defenses- deals with validity and applicability of a particular standard to the facts of the case, the nature of the employee’s conduct, and its effect on safety and health of employees- no exposure, no knowledge, wrong standard cited or standard does not apply to the employer, improper promulgation of standard, unpreventable employee misconduct, not feasible 

(2) Procedural defenses- involves validity of the enforcement procedures- challenges to inspection procedures, citation issuance, and hearing process

OSHA is a floor, not a ceiling, so states can offer more protection than OSHA provides- it does not pre-empt state criminal prosecutions (Chicago Magnet Wire Corp)

Conflict Pre-Emption Test- if state has a law that conflicts with OSHA (i.e. a state’s own version of OSHA) OSHA wins out unless the state law provides more protection???

-state law cannot undermine the purposes of OSHA---creating safe working environments

Setting Standards-

Benzene case-  Crt. said that DOL must show:

(1) the standard is appropriate

(2) and that it is of accepted belief in the scientific community

**burden is on agency to show that there is substantial evidence that current levels of toxic waste pose a material risk of health impairment b/f the DOL can even create a standard- scientific certainty is not required

Cotton Dust Case-  as soon as DOL makes a showing that regulation is needed, then you must look to see if regulation is feasible

Major Employee Rights Under OSHA:

(1) Right of access to medical and exposure records

(2) Right to be free from employer retaliation (like getting fired for reporting your employer to OSHA Commission)

Retaliation Claims-  P must show:

(1) Participation in protected activity (exercised their right under OSHA)

(2) Suffered subsequent adverse employment action (demoted or fired)

(3) Causal connection b/t (1) and (2)

(4) Burden of Production then shifts to the D to articulate a legitimate, non-retaliatory reason for adverse action

(5) Burden of Persuasion remains with P to show that retaliation was real motivation for the action (demotion or termination)

ERISA-  Employee Retirement Income Security Act

-regulates employer-provided pension plans

-no law requires employer-provided plans, but the gov’t gives big tax breaks to those who do

-a major part of the ERISA scheme is that it preempts State and local laws on participation and vesting, funding, fiduciary responsibility, plan termination insurance, and disclosure and reporting procedures

-ERISA’s participation and vesting standards enable workers to establish legal claims to benefits b/c once they are fully vested, employees cannot lose their pension benefits even if they leave their job before retirement

-it does not apply to gov’t employees- not fed, state or local

Major ERISA rights:

(1) Information- employees must be provided with summaries of the benefit plan, updates of major alterations in plan, summaries of the annual reports on the financing and operation of the plan

(2) Participation- all workers over 21 with 1000 hours of service over one year must be allowed to participate (i.e. to earn and make contributions)

(3) Fiduciary responsibility- ERISA required that fiduciaries (people managing the funds) exercise the investment skill and care of a prudent man, diversify the pension portfolio, and refrain from using their access to plan assets to benefit themselves or other parties-in-interest

(4) Grievance/appeals process


-§ 503- right to challenge a denial of benefits- deals with P claims that they were wrongly denied benefits under the insurance plan- administrative exhaustion requirement- must file an admin. claim first and go before an ALJ before you can get into court


-§ 510- no discrimination or retaliation for exercising ERISA rights- cannot fire an employee b/c their health care plan is a burden- no administrative exhaustion requirement, the P can go strait to court

Pre-Emption Clause- all state laws that “related to” any employee benefit plan covered by ERISA-  ERISA pre-empts all states laws relating to any employee benefit plan


Exception-  Saving Clause-(state laws relating to regulatory insurance)

Employment Claims based Common Law

Wrongful Discharge- P must show:

(1) Discharge violates some “well-established” public policy, and

(2) No other remedy available to protect the interest of the aggrieved employee or society (if there is an OSHA, Title VII or other kind of claim, you must go with that claim, b/c there must be no other remedy to protect you )

* Most jurisdictions want public policy written in some sort of code b/f it will automatically recognize public policy

Breach of Contract- To overcome the presumption of at-will employment, the employee must show:

(1) an enforceable promise of employment for a particular period of time, or

(2) employment terminable only for certain reasons or through certain procedures

(a) Express agreements

(b) Implied agreements-Wyo. law-employer cannot unilaterally modify the implied contractual promise of the job absent consideration- employees continued work is not consideration  (everywhere it is)

(c) Employee handbook/manual- 

(i) Majority- let the jury decide, absent a clear and prominent disclaimer, an implied promise listed in a handbook that employee will only be fired for just cause may be enforceable against an employer even when the employment is for an indefinite period of time and would otherwise be terminable at-will, i.e. if you are going to fire someone, you have to follow the steps in manual (Wolley v. Hoffmann-La Roche Inc.)  

(ii)Wyo. law- Q of fact for jury to determine in there was any implied promise in handbook or if there was a certain procedure that must be followed- any language disclaiming enforceability of handbook provision is valid if sufficiently conspicuous and unambiguous

(3) If there is a manual- make out a claim that the employer did not follow the procedures expressed in the manual

Intentional Infliction of Emotional Distress-  P must show:

(1) D acted intentionally and recklessly

(2) D’s conduct was extreme and outrageous (most litigated element)

(3) D’s actions caused P’s emotional distress, and 

(4) P’s emotional distress was severe

*Extreme and outrageous generally means unconscionable- test being whether the reasonable person would find the action outrageous

*Extreme and outrageous goes to the manner of the discharge, not the fact that someone was actually let go

Wilson- key element was whether this was extreme and outrageous conduct

-extreme and outrageous usually means “unconscionable”

Bodewig v. K-Mart- cashier was accused by a shopper of stealing the shoppers money, cashier was strip-searched in a bathroom by a female employee, but the shopper got to watch- strip searches by K-Mart would make a reasonable person say “that is fuckin outrageous!”

Breach of Covenant of Good Faith and Fair Dealing-

-Obligates each party to a contract to refrain from injuring, in any way, the other party’s right to receive the benefits of the contract

Fortune v. National Cash Register Co.- guy was fired in an apparent attempt to avoid paying him commissions- crt said that a reasonable jury could have found that this was a breach of K that was intended to injure Mr. Fortune b/c under his employments contract, even though he was fired, he was entitled to receive the benefits of the K

Defamation- 

-like getting bad job references that harmfully affects a person’s right to attain employment

Qualified Privilege- protects employer communications made for legitimate purposes (i.e. job references)- that privilege can be lost if:

(1) Communication is made with knowledge of falsity or in reckless disregard for falsity

(2) Communication made for malicious purposes:

(a) adverse information disclosed more broadly than necessary

(b) more adverse than necessary is communicated

(ex: like where the information is communicated to a wider audience than necessary, i.e. excessive publication or giving more adverse information that is necessary especially when it is irrelevant-like your sexual history)

*the truth is an absolute defense to defamation

Negligent Hiring-

Malorney v. B & L Motor Freight-  

-guy was hired as a truck driver with violent sexual criminal background, he rapes a lady while on the job as a truck driver

-crt found that employer has duty to independently check the driver’s criminal record (even though he lied on his job application by saying he had not record) because Ill. had some statutes dealing with entrusting a vehicle to people 

-crt said that this was foreseeable b/c employer could have easily checked his record

State Statutory Claims

Workers’ Compensation- no fault scheme, so negligence is not a question- makes it easy and efficient to collect medical bills and pay when you are injured on the job

Test:  

(1) Is it a compensible injury/illness?  Did injury/illness arise out of and in the course of employment? (If yes Workers’ Comp. is exclusive remedy)

(2)  If yes, what is the extent of the illness/injury?  What level/amount of benefits are to be paid

Workers’ Comp applies to/pays for:

(1) Medical benefits

(2) Rehabilitation

(3) Wage repayment/partial wage replacement

* no damages available for pain and suffering

The Bargain of Workers’ Comp- workers gave up their right to bring tort claims against the employers for the right of prompt and efficient payment of medical expenses and back pay

Limited exceptions to Exclusive Remedy of Worker’s Comp:

(1) Dual Capacity- you were an employee of the company but, when injured, the employee was not at the place of employment for work (i.e.  work in Wal-Mart, but you were injured there one day shopping, not while you were at work)

(2) Employer committed an intentional tort- must intend injury, not just recklessness/negligence

(3) Suits against third parties-  (a) products liability- sue manuf. of defective product you were injured with while working, (b) premises liability- sue someone other than employer that was maintaining the unsafe workplace, (c) suits against other employees

OSHA does not pre-empt Workers’ Comp or tort claims

OSHA violation is evidence of negligence in a tort claim, but is not negligence per se

Eckis v. Sea World- Sea World had an employee that looked good in a bikini- she was hired for another reason, but they had her pose with Shamu for some publicity shots, she was injured

-even though she wasn’t not hired as a swimsuit model, her only remedy was workers’ compensation b/c she was injured on employee premises, performing a task as requested by her employer, it was during her working hours, and since these were publicity pictures for Sea World the activity was not personal to her and instead benefited the employer

-bottom line was that the court found that these injuries occurred in the course of business

Weiss v. Milwaukee-  receiving calls arises out of the course of the business- it constitutes a circumstance of her employment

Mulcahey v. New Engalnd Newspaper- if employment aggravated hyper-tension and an employee had a heart attack, then your exclusive remedy may fall under workers’ comp.

-here the injury was linked to employment

Unemployment Compensation

Goal- safety net for workers who became unemployed through no fault of their own, it is also an incentive for employers to keep their workers and for workers to keep their jobs (WY max pay is usually about $280/week-that sucks, usually only eligible for 26 weeks)

-it is a State Law- States are free to determine the conditions of eligibility, amount of benefits, and duration of benefits

-covers almost everyone except for agriculture workers and politicians 

-it functions by employers paying a percentage payroll tax for each of their employees-  tax only applies to the first $7000 of the employee wages


EX:  if UC tax was 2%, employers would pay a tax that coincided with 2% of the first $7000 of each employees wages- i.e. 2% of $7000= $140 for each employee

Conditions of Unemployment Compensation- Test of whether you are entitled to UC:

(1) Sufficient recent prior workforce attachment- meaning that UC does not apply to workers just entering the workforce- you have to have worked a certain amount of time and earned a certain amount of ages to be eligible

(2) No fault separation- i.e. not their fault that they had to leave their previous job

(a) Did not voluntarily quit without good cause-if you quit, you had to have quit for good cause

(b) Not fired for misconduct

(3) Continued Search/Available to Work

Misconduct- 

-if you are fired for misconduct you are not eligible for unemployment compensation- the misconduct must take place on the job- something you do outside the scope of your job will not prevent you from getting benefits b/c the misconduct under UC must take place on the job

-Pesce- said misconduct under UC was to show willful or wanton disregard for employer’s interests-w/o intentional/reckless disregard for employer’s interests- the fired employee should get the UC benefits- every justifiable discharge does not disqualify the discharged employee from receiving unemployment benefits 

Wyoming Law on Voluntary Quitting- you are disqualified from unemployment compensation eligibility if you left your most recent job without good cause, that is “directly attributable to employment,” except for:

(1) Bona fide medical reason

(2) Returning to approved training

(3) Forced to leave work because of documented domestic violence

Initial Eligibility- Worker must not:

(1) Have voluntarily quit without good cause- not eligible if fired for misconduct

(2) Have been discharged for good cause

Continued Eligibility- Worker must:

(1) Be available for work

(2) Not refuse offer of “suitable” work

(state agency monitors continued eligibility)

WY*- Factors to determine whether work is suitable consider:

(1) risk to health and safety 

(2) physical fitness

(3) length of employment

(4) prospects for local employment in customary background

(5) commuting distance

*after 4 weeks of no job, an offer of 50% of your former pay is suitable

Work is unsuitable if:

(1) Job arises via a strike- they cannot make you cross the picket line

(2) If the job is offering half the wages it would normally offer just b/c they know you are looking and need the job

Availability-

Glick- 3 kids and going to law school-lost her job- applies for UC, said she was available for like certain hours of the day and that law school did not de facto make her uneligible

-Crt- looked at the fact that she had lost her last job through not fault of her own, she had certain hours of the day she was available, and the policy was that the crt. said she was furthering her education and that that should be promoted-therefore available to work

Frazee- guy was denied continued benefits because he was not available for work, but his excuse was that he was not available to work on the “Lord’s Day”- a First Amend. Right

TEST:

Did Frazee have a sincerely held religious belief?

Apply strict scrutiny and you find that the State interest did not override his sincerely held religious belief—when looking at beliefs, the court will pretty much take your word on how sincere your beliefs are

Constitutional Claims Arising Out of the Employment Context

-only applies to government employees

-gov’t as an employer can discharge employees for using profanity or engaging in dissent or criticism of supervisor- so the gov’t can punish speech when it is related to job performance, BUT cannot punish speech related to societal concerns

1st Amed.- prohibits gov’t from firing employees based on party affiliation unless party affiliation is an appropriate requirement for the position

1st Amend. Test:

(1) Is employee speech on a matter of public policy?

(a) If yes, apply balancing test (strict scrutiny?)

(b) If no, apply rational basis test

Rutan v. Republican Party-

-hiring and promotion freeze on those who are not republicans- if gov’t burdens free expression then apply strict scrutiny

(1) Was there a compelling gov’t interest in hiring only republicans?

-yes b/c party felt that if people did not believe in their position, then they would not work well, needed effective and loyal employees

(2) Does this interest override the employees interest in promotion?

- not, b/c hiring and firing is based on performance, party affiliation is not a proxy for performance

Kelly v. Johnson- 

-Police grooming standards- officer said violated his 1st A. right to free expression

-crt said no-police have to be recognized, when you become a cop you are restricted in a number of ways

-survived rational basis test- that the grooming policy was rational basis- recognition, moral, etc.

4th Amend. Test:

(1) Is gov’t action a search?  (does it infringe on a legitimate employee expectation of privacy?

(a) If yes, apply balancing test

(b) If no, apply rational basis test

Vega-Rodriguez v. Puerto Rico Telephone-

-continuous video surveillance of employee workplace-so it was a search

-crt said that since it was an open workplace (one big room as an office for many) there was less expectation of privacy- regardless you should have a less expectation at work anyway 

-since employees were on notice, there was a less expectation of privacy

-the space was open and could have been monitored by a person watching at all times

-crt applied rational basis test and found that the camera monitoring system was rationally related to the employers needs to monitor employees- make sure they are working, not sleeping, not horsing around, etc.—all are legitimate employer reasons

